February 7, 2022
Via www.regulations.gov
The Honorable Michael Regan
Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460
The Honorable Michael Connor
Assistant Secretary of the Army for Civil Works
Department of the Army
108 Army Pentagon
Washington, DC 20310
Re:

Comments on Proposed Revised Definition of “Waters of the United States”
Docket ID No. EPA-HQ-OW-2021-06021

Dear Administrator Regan and Assistant Secretary Connor:
Together, our 91 organizations write to ask you to promptly finalize the present
rulemaking to protect critical wetlands, streams, and other waters that we and our millions of
members rely on for swimming, fishing, boating, drinking water, and our livelihoods. We
commend the U.S. Environmental Protection Agency (“EPA”) and U.S. Army Corps of
Engineers (“Corps”) (together, the “Agencies”) for permanently rejecting the prior
administration’s unlawful Navigable Waters Protection Rule (“NWPR”), which needlessly put
the nation’s waters at serious risk. We urge the Agencies to promptly restore and implement the
longstanding regulatory framework that is reflected in the Proposed Rule,2 with revisions to the
current proposal as set forth in these comments to better reflect Supreme Court precedent and the
Clean Water Act’s (“Act’s”) objective. Finally, we ask the Agencies to move forward
expeditiously in promulgating a new definition of “waters of the United States” that is similarly
rooted in science, consistent with Supreme Court precedent, and faithful to the objective of the
Act, while fulfilling Congress’s intent that the term be given the broadest possible constitutional
interpretation.

1

The documents cited herein (aside from case law, executive orders, statutes, and regulations) were submitted to the
EPA Docket Center via ShareFile on February 7, 2022. A list of documents submitted is attached as Appendix A.
2
Revised Definition of “Waters of the United States,” 86 Fed. Reg. 69,372 (Dec. 7, 2021) (“Proposed Rule”).

The term “waters of the United States” is the jurisdictional “linchpin” for virtually every
one of the Clean Water Act’s critical safeguards,3 including the Act’s core prohibition
established by Section 301 against the discharge of pollutants without a National Pollutant
Discharge Elimination System permit, the prohibition against the discharge of dredge and fill
material without a Section 404 permit, and the obligation that states develop water quality
standards. A robust definition of “waters of the United States” also helps to ensure a strong
federal baseline of clean water protections, to ensure that states and tribes are not unfairly
harmed by pollution carried downstream from neighboring jurisdictions.
The prior administration’s removal of federal clean water protections through its
promulgation of the NWPR has opened the door for pollution to enter our rivers, lakes, and
drinking water sources—waters that are only as clean as the upstream waters that feed them.
Reviewing even a small sample of NWPR-era jurisdictional determinations reveals the rule’s
devastating effect on the nation’s waters: a mere 563 of those determinations—less than 6% of
all approved jurisdictional determinations issued under the NWPR—resulted in the elimination
of Clean Water Act protections from 11,371 acres of wetlands and 580 miles of streams.4
Many of these losses were felt in low-income communities and communities of color
already facing disproportionate burdens from water pollution and the impacts of climate change.
The NWPR’s drastic reductions in wetland protections threatened to decimate resources critical
to guarding against flooding on the southeastern coast and in many other parts of the country.
And as shown on the map attached as Appendix C, the NWPR generated hundreds of nonjurisdictional determinations for waters located within watersheds that flow across state
boundaries, threatening downstream states with out-of-state pollution that they are powerless to
regulate.5
The unlawful NWPR has now been vacated by two federal district courts,6 and the
Agencies have rightly decided to permanently reject it. In its place, the Proposed Rule’s
reinstatement of the pre-NWPR regulatory framework will help to better protect the nation’s
waters, which remain far from meeting the Clean Water Act’s objective. In particular, we
commend the Agencies for reestablishing categorical protections for interstate waters, to ensure
that downstream states and tribes are protected from upstream pollution originating outside their
borders; for incorporating the “significant nexus” standard and its functional, scientific approach
to jurisdiction; for restoring protections for small streams, non-floodplain wetlands, and other
waters based on the scientific reality that they, too, can significantly affect the integrity of
nation’s waters; and for adhering to the cooperative federalism approach outlined in Sections
101(a) and 101(b) of the Act.

3

Administrative Authority to Construe § 404 of the Federal Water Pollution Control Act, 43 Op. Att’y Gen. 197,
200–01 (1979) (“The term ‘navigable waters’ . . . is a linchpin of the Act . . . . Its definition is not specific to § 404,
but is included among the Act’s general provisions.”).
4
See SELC et al., Sample Negative Jurisdictional Determinations Made Under the NWPR (“NJD Spreadsheet”)
(attached as Appendix B).
5
See SELC, Sample NWPR Non-Jurisdictional Determinations (NJDs) (“NJD Map”) (attached as Appendix C).
6
Pascua Yaqui Tribe v. EPA, No. CV-20-00266-TUC-RM, 2021 WL 3855977 (D. Ariz. Aug. 30, 2021); Navajo
Nation v. Regan, No. 20-CV-00602-MV/GJF, 2021 WL 4430466 (D.N.M. Sept. 27, 2021).
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However, as detailed in Section III of these comments, we also urge the Agencies to
adopt several revisions to the Proposed Rule in order to better align with the Clean Water Act’s
objective and with Supreme Court precedent, including the following:













clarifying that a traditional navigable water’s “navigability” may be established
through its use by recreational watercraft like kayaks and canoes;
treating waters as “similarly situated” where they function similarly, and function
together, in affecting downstream waters;
interpreting “the region” as no smaller than the relevant watershed when analyzing
the aggregate effects of similarly situated waters;
rejecting a sequential approach in conducting case-by-case significant nexus analyses,
and instead considering the functions of wetlands and streams in tandem;
clarifying that the “relatively permanent” standard includes coverage for intermittent
streams and recognizes connections through human-made features;
providing categorical protections for tributary streams with a bed, banks, and another
indicator of flow;
clarifying that all wetlands with a significant nexus to traditional navigable waters,
interstate waters, and the territorial seas (“foundational waters”) are protected;
providing categorical protections for certain types of non-floodplain wetlands that
science demonstrates have a significant nexus to foundational waters;
clarifying that traditional navigable waters are not subject to the Proposed Rule’s
exclusions, including the waste treatment system exclusion;
modifying the waste treatment exclusion so that it does not apply to public cooling
lakes that are also traditional navigable waters;
revising the prior converted cropland exclusion to cover only land that has been used
to grow crops within the applicable period; and
more accurately quantifying the benefits of adopting and implementing the Proposed
Rule in the Economic Analysis.

With these changes, the Proposed Rule would represent an important step towards
restoring and maintaining the health of the nation’s waters and of the communities that rely on
them. In addition, to assist in the Agencies’ rulemaking processes, we request that the Agencies
populate the administrative records for the current rulemaking and the anticipated second
rulemaking with the records for the 2015 Clean Water Rule,7 the 2018 Suspension Rule,8 the
2019 Repeal Rule,9 the 2020 NWPR,10 and the Agencies’ 2021 Request for Recommendations
on Defining “Waters of the United States.”11
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Docket ID No. EPA-HQ-OW-2011-0880: Clean Water Rule: Definition of “Waters of the United States.”
Docket ID No. EPA-HQ-OW-2017-0644: Definition of “Waters of the United States”—Addition of an
Applicability Date to 2015 Clean Water Rule.
9
Docket ID No. EPA-HQ-OW-2017-0203: Definition of “Waters of the United States”—Recodification of
Preexisting Rule.
10
Docket ID No. EPA-HQ-OW-2018-0149: Revised Definition of “Waters of the United States.”
11
Docket ID No. EPA-HQ-OW-2021-0328: Request for Recommendations on Defining “Waters of the United
States.”
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The Southern Environmental Law Center (“SELC”) submits these comments on behalf of
itself and the following organizations:
Great Egg Harbor Watershed Association
Harpeth Conservancy
Haw River Assembly
James River Association
League of Conservation Voters
Lynnhaven River NOW
Mill Creek Alliance
Mobile Baykeeper
MountainTrue
National Wildlife Federation
National Wildlife Refuge Association
Nature Adventures, LLC
Nebraska Wildlife Federation
Neuse Riverkeeper
North Carolina Coastal Federation
North Carolina Conservation Network
North Carolina Public Interest Research
Group
North Carolina Wildlife Federation
Obed Watershed Community Association
Ogeechee Riverkeeper
One Hundred Miles
Pamlico-Tar Riverkeeper
Potomac Riverkeeper Network
Protect Our Aquifer
Public Employees for Environmental
Responsibility
Rappahannock Tribe
River Guardian Foundation
Rockbridge Area Conservation Council
Satilla Riverkeeper
Savannah Riverkeeper
Save Our Saluda
Science for Georgia, Inc.
Shoals Environmental Alliance
Sierra Club
Sound Rivers
South Carolina Coastal Conservation
League
St. Marys Earthkeepers
Tennessee Citizens for Wilderness Planning
Tennessee Environmental Council
The People’s Justice Council

Alabama Interfaith Power and Light
Alabama Rivers Alliance
American Rivers
American Whitewater
Appalachian Voices
Atchafalaya Basinkeeper
Audubon Society of Northern Virginia
Black Warrior Riverkeeper
Buffalo River Watershed Alliance
Cahaba River Society
Cahaba Riverkeeper
Cape Fear River Watch
Carolina Wetlands Association
Catawba Riverkeeper Foundation
Center for a Sustainable Coast
Charleston Waterkeeper
Chattahoochee Riverkeeper, Inc.
Choctawhatchee Riverkeeper
Clean Water Action/Clean Water Fund
Congaree Riverkeeper
Coosa River Basin Initiative
Coosa Riverkeeper
Cumberland River Compact
Defenders of Wildlife
Dogwood Alliance
Environment America
Environment Georgia
Environment North Carolina
Environmental Law & Policy Center
Flint River Conservation Association
Freshwater Future
Friends of Dyke Marsh
Friends of the Rivers of Virginia
Friends of the Rappahannock
Friends of Turkey Creek Nature Preserve
Georgia Audubon
Georgia Interfaith Power and Light
Georgia River Network
Georgia Women (And Those Who Stand
With Us)
Glynn Environmental Coalition
Good Stewards of Rockingham
Goose Creek Association
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Waterkeepers Chesapeake
Wetlands Watch
WWALS Watershed Coalition, Inc.
Yadkin Riverkeeper

Tree Fredericksburg
Upstate Forever
Virginia Aquarium & Marine Science
Center
Virginia Conservation Network
I.

Strong Clean Water Protections Promote Healthy Communities, Strengthen Local
Economies, Bolster the Nation’s Infrastructure Investments, and Combat the
Effects of Climate Change.

Nearly 50 years after Congress announced its objective to “restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters,”12 the Clean Water Act’s
mandate remains unfulfilled. Pollution, storms, droughts, algal blooms, and other stressors
continue to threaten the nation’s waters. Over 55% of the nation’s miles of rivers and streams are
impaired, as well as over 70% of the acreage of lakes, ponds, and reservoirs, nearly 80% of the
square miles of bays and estuaries, over 90% of ocean and near-coastal waters, and almost 100%
of the Great Lakes’ shoreline and open waters.13 These waters suffer from industrial
contamination, harmful bacteria, nutrient pollution, and sediment overload that suffocate fish and
other aquatic wildlife.14
The health of the Southeast’s rivers and streams is especially poor. Toxic contaminants
dumped into our waterways by industry, development, and agriculture seep into our drinking
water sources and our homes.15 Out of nearly 40,000 assessed miles of North Carolina’s rivers
and streams, only two miles were in “good” condition as of 2014 such that they could be used for
recreation, drinking water, and habitat.16 Similarly, more than 65% of the rivers and streams
studied in Virginia were impaired,17 and in Georgia, nearly 60% of the rivers and streams studied
were impaired.18 Not surprisingly, given the health of the region’s rivers and streams, 100% of
North Carolina’s lakes, reservoirs, and ponds assessed were impaired19; in Virginia, over 80%
were impaired.20
The nation’s wetlands are struggling, too. Between 2004 and 2009, the country lost
630,000 acres of forested wetlands, primarily in the Southeast.21 And largely due to silviculture

12

33 U.S.C. § 1251(a).
See EPA, EPA 841-R-16-011, National Water Quality Inventory: Report to Congress 8, 11, 14, 15 (2017),
https://perma.cc/RMK8-SSEE.
14
See generally id.
15
Editorial: We Need More State Help with Water Quality, Fayetteville Observer (Apr. 7, 2019).
16
EPA, North Carolina Water Quality Assessment Report (2014) (“North Carolina Water Quality Report”),
https://perma.cc/6A4H-NQNZ.
17
EPA, Virginia Water Quality Assessment Report (2014) (“Virginia Water Quality Report”),
https://perma.cc/8T62-YYFC.
18
EPA, Georgia Water Quality Assessment Report (2014), https://perma.cc/T646-EVRL.
19
North Carolina Water Quality Report.
20
Virginia Water Quality Report.
21
Press Release, U.S. Fish & Wildlife Serv., Five-Year Survey Shows Wetlands Losses are Slowing, Marking
Conservation Gains and Need for Continued Investment in Habitat (Oct. 6, 2011), https://perma.cc/552R-STRZ.
13
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and development, remaining wetlands are also suffering.22 Some 32% of the nation’s wetlands
are in poor condition, harming fish and wildlife species, reducing recreational opportunities,
diminishing water quality, and hindering flood prevention.23 Previously teeming with mammals,
birds, fish, and invertebrates, over half of the remaining wetlands are now unsuitable for habitat,
threatened by severe oxygen depletion and heavy metal pollution.24
As a nation, we are far from achieving the Clean Water Act’s objective. It is thus critical
that the Agencies act to effectuate Congress’s “broad, systemic view of the goal of maintaining
and improving water quality.”25
A.

Communities hit hardest by environmental threats need strong clean water
protections.

It is well established that the burdens of environmental contamination and industrial
pollution fall disproportionately on low-income communities and communities of color.26 Water
pollution is no exception. Low-income, minority communities often face severe and persistent
drinking water contamination27 and limited access to clean water.28 Low-income populations and
people of color are more likely to live in areas with inadequate water infrastructure.29 According
to a 2019 analysis, greater rates of violations of laws protecting safe drinking water occurred in
counties with higher racial, ethnic, and language vulnerability.30 An earlier EPA report indicated
that drinking water systems on Native American reservations had health violations or other
significant reporting violations at a far higher rate (61%) than all public systems in the United
States (27%).31
Further, because low-income communities and many communities of color—including
Native American and Alaskan Native communities, as well as African American, Latino, and

22

See U.S. Fish and Wildlife Serv., Status and Trends of Wetlands in the Coastal Watersheds of the Coterminous
United States 2004-2009, 31 (2013).
23
See EPA, National Water Quality Inventory: Report to Congress 16 (2017), https://perma.cc/RMK8-SSEE.
24
See EPA, National Summary of State Information – Water Quality Attainment in Assessed Wetlands,
https://perma.cc/DHF7-FE8Z.
25
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132 (1985).
26
See generally, e.g., Robert D. Bullard et al., Toxic Wastes and Race at Twenty, 1987-2007: A Report Prepared for
the United Church of Christ Justice and Witness Ministries (2007), https://perma.cc/7JKF-QS9K; Paul Mohai &
Robin Saha, Which Came First, People or Pollution? A Review of Theory and Evidence from Longitudinal
Environmental Justice Studies, 10 Env’t Rsch. Letters 125011 (2015), https://perma.cc/S49L-8EG9; Paul Mohai &
Bunyan Bryant, Environmental Injustice: Weighing Race and Class as Factors in the Distribution of Environmental
Hazards, 63 U. Colo. L. Rev. 921 (1992).
27
Gary W. Evans & Elyse Kantrowitz, Socioeconomic Status and Health: The Potential Role of Environmental
Risk Exposure, 23 Ann. Rev. Pub. Health 303, 307–11 (2002).
28
James VanDerslice, Drinking Water Infrastructure and Environmental Disparities: Evidence and Methodological
Considerations, 101 Am. J. Pub. Health S109, S113 (2011), https://perma.cc/S79Z-DHHA.
29
Sacoby M. Wilson et al., Built Environment Issues in Unserved and Underserved African-American
Neighborhoods in North Carolina, 1 Env’t Justice 63 (2008), https://perma.cc/AV7Y-F5D3; Carolina L. Balazs &
Isha Ray, The Drinking Water Disparities Framework: On the Origins and Persistence of Inequities in Exposure,
104 Am. J. Pub. Health 603 (2014), https://perma.cc/2G6G-9GUW.
30
Nat. Res. Def. Council et al., R:19-09-A, Watered Down Justice 18 (2019), https://perma.cc/G6KD-NJR2.
31
EPA, 2006 National Public Water System Compliance Report 4, 15 (2009), https://perma.cc/HE3L-KS5Q.
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Asian American communities—have some of the highest rates of fish consumption,32 they also
disproportionately bear the harms of fish contamination from polluted water. Indeed, for
communities that rely on subsistence fishing for their way of life, increased pollution and loss of
fish habitat threaten a food source and a means of social bonding.33
The impacts of climate change—including sea level rise, flooding, and drought—are also
more likely to adversely affect low-income communities and communities of color. Many such
communities experience climate-change impacts most acutely because they lack the resources to
mitigate and adapt to climate-related changes.34 For communities that rely on fish and other
aquatic life for income, changing water temperatures and flows can drastically affect their
livelihoods.35 Low-income communities and communities of color also tend to be particularly
vulnerable to increased flooding: they are both more likely to live in flood-prone areas (because
the land was historically cheaper to build on) and less likely to have the resources to readily
recover from the damage flooding causes.36 And the disproportionate burden on communities of
color is only expected to worsen in the coming decades, as such communities face
disproportionate increases in flooding caused by climate change. A recent study estimates that
communities in which at least 20% of the population is Black will see a 40% increase in flood
risk by 2050.37 This projected increase in risk for the communities with the proportionally largest
Black populations is nearly double the projected increase for communities with the
proportionally smallest Black populations.38 As discussed in Section I.D, below, wetlands are our

32

Nat’l Env’t Just. Advisory Council, Fish Consumption and Environmental Justice 2 (2002),
https://perma.cc/VF2M-UL7B; see generally Off. of Env’t Health Hazard Assessment, Cal. EPA, Chemicals in Fish:
Consumption of Fish and Shellfish in California and the United States (2001); Jason Corburn, Combining
Community-Based Research and Local Knowledge to Confront Asthma and Subsistence-Fishing Hazards in
Greenpoint/Williamsburg, Brooklyn, New York, 110 Env’t Health Persps. 241 (2002); Laura Hunter et al., Env’t
Health Coal., Survey of Fishers on Piers in San Diego Bay: Results and Conclusions (2005), https://perma.cc/FLG2DQ7B; Fraser M. Shilling, Fishing for Justice or Just Fishing?, 36 Ecology L.Q. 205 (2009), https://perma.cc/3563NBHZ; Linda Silka, The Southeast Asian Environmental Justice Partnership: Citizens Revive a New England Mill
Town River, New Vill. J., https://perma.cc/DT2Y-ABCY; Rebecca L. Williams et al., An Examination of Fish
Consumption by Indiana Recreational Anglers: An On-Site Survey, Technical Report 99-D-HDFW-2 (2000),
https://perma.cc/D5FA-P7WU; AMAP Working Grp., AMAP Assessment 2009: Human Health in the Arctic
(2009), https://perma.cc/43S9-7KFD.
33
Ralph B. Brown & John F. Toth Jr., Natural Resource Access and Interracial Associations: Black and White
Subsistence Fishing in the Mississippi Delta, 17 S. Rural Sociology 81, 104–05 (2001), https://perma.cc/EJ5ZJXPP; Susan A.R. Colvin et al., Headwater Streams and Wetlands Are Critical for Sustaining Fish, Fisheries, and
Ecosystem Services, 44 Fisheries 73, 85 (2019).
34
Rachel Morello-Frosch et al., The Climate Gap: Inequalities in How Climate Change Hurts Americans & How to
Close the Gap (2009), https://perma.cc/9Z25-6UTR; Susan Cutter, The Geography of Social Vulnerability: Race,
Class, and Catastrophe, in Understanding Katrina: Perspectives from the Social Sciences, Items (2006),
https://perma.cc/H9BU-DCZS.
35
Food & Agric. Org. of the United Nations, Climate Change Adaptation and Mitigation in the Food and
Agriculture Sector (2008), https://perma.cc/P9DF-5Q9C.
36
Dalbyul Lee & Juchul Jung, The Growth of Low-Income Population in Floodplains: A Case Study of Austin, TX,
18 KSCE J. Civ. Eng’g 683, 684 (2014); Jonathan M. Katz, Who Suffers When Disasters Strike? The Poorest and
Most Vulnerable, Wash. Post (Sept. 1, 2017), https://perma.cc/UGA9-CWH5.
37
Oliver E.J. Wing et al., Inequitable Patterns of US Flood Risk in the Anthropocene, Nature Climate Change 4
(2022).
38
Id.
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most effective natural guards against flooding and other impacts of climate change.39 They must
be preserved.
Environmental justice concerns should be at the forefront of the Agencies’ consideration
in adopting strong clean water protections. Executive Order 12898 directs each federal agency
“[t]o the greatest extent practicable and permitted by law” to “make achieving environmental
justice part of its mission by identifying and addressing, as appropriate, disproportionately high
and adverse human health or environmental effects of its programs, policies, and activities on
minority populations and low-income populations.”40 EPA defines environmental justice as “the
fair treatment and meaningful involvement of all people regardless of race, color, national origin,
or income, with respect to the development, implementation, and enforcement of environmental
laws, regulations, and policies.”41 In Executive Order 14008, President Biden called on his
administration to “develop a strategy to address current and historic environmental injustice” and
to “strengthen enforcement of environmental violations with disproportionate impact on
underserved communities.”42 It is essential that the Agencies act to restore robust clean water
protections and defend clean water for the nation’s most vulnerable populations.
B.

Clean water protections are critical to local economies, including in the
Southeast.

Throughout the nation—and especially in the Southeast—communities rely on industries
that cannot thrive without clean water. From commercial and recreational fishing to coastal
tourism to seafood, the Southeast is particularly well suited to support these valuable industries.
The six states in which SELC works—Virginia, North Carolina, South Carolina, Georgia,
Alabama, and Tennessee—have a combined 12,517 miles of shoreline,43 324,965 miles of
rivers,44 and myriad streams, lakes, and wetlands. The region is a hotspot for vital species of
plants and animals, containing some of the most species-rich amphibian, reptilian, and
freshwater fish communities in North America.45 Freshwater biodiversity in the region is the
highest in the nation. Alabama alone supports 38% of native freshwater fish species and 60% of
native mussel species.46
39

Even when they crafted the NWPR, the Agencies admitted that increased flood risk would result from the loss of
wetlands protection under the rule. See EPA & Dep’t of the Army, Economic Analysis for the Navigable Waters
Protection Rule: Definition of “Waters of the United States,” EPA-HQ-OW-2018-0149-11572, 133 (Jan. 22, 2020)
(“NWPR EA”).
40
Exec. Order No. 12,898, § 1-101, 59 Fed. Reg. 7629, 7629 (Feb. 11, 1994).
41
EPA, Environmental Justice, https://perma.cc/L6FK-9W3A.
42
Exec. Order No. 14,008, §§ 220(d), 222(b)(i), 86 Fed. Reg. 7619, 7630, 7631 (Jan. 27, 2021).
43
Nat’l Oceanic & Atmospheric Admin. Off. for Coastal Mgmt., Shoreline Mileage of the United States,
https://perma.cc/KZ7K-C93C.
44
Nat’l Wild & Scenic Rivers Sys., Georgia, https://perma.cc/T5JR-LVCM; Nat’l Wild & Scenic Rivers Sys., North
Carolina, https://perma.cc/HPL8-M5SA; Nat’l Wild & Scenic Rivers Sys., South Carolina, https://perma.cc/KY4KVDV2; Nat’l Wild & Scenic Rivers Sys., Alabama, https://perma.cc/67BC-MGU2; Nat’l Wild & Scenic Rivers
Sys., Tennessee, https://perma.cc/TB92-UGEG; Nat’l Wild & Scenic Rivers Sys., Virginia, https://perma.cc/MQH44ZZS.
45
Clinton N. Jenkins et al., US Protected Lands Mismatch Biodiversity Priorities, Proc. Nat’l Acad. Scis. 5081,
5082 (2015); Elizabeth Guinessey et al., A Literature Review: The Chemical, Physical and Biological Significance
of Geographically Isolated Wetlands and Non-Perennial Streams in the Southeast 11, 12, 28 (2019) (“Literature
Review”) (attached as Appendix D).
46
Charles Lydeard & Richard L. Mayden, A Diverse and Endangered Aquatic Ecosystem of the Southeast United
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The commercial and recreational fisheries enabled by the region’s abundant biodiversity
benefit when small streams and wetlands—integral for fish and wildlife habitat—are protected.
In 2011, in the six states where SELC works, the U.S. Fish and Wildlife Service reported that a
total of $19 billion was spent on wildlife recreation, including $5.7 billion on fishing; more than
15.9 million people participated in these recreational activities throughout the six-state region.47
Recreational anglers catch trout in our mountain streams, bass in our piedmont lakes and
streams, and any number of saltwater fish in our extensive estuaries and beaches. Commercial
fishers fish our estuaries and ocean waters, landing more than $300 million worth of catch in
2017.48
The waters of the Southeast also support a thriving tourism industry. Each year, visitors
from across the country vacation on southern beaches. In 2016 alone, tourism around our
beaches generated nearly $8 billion in gross domestic product and over 190,000 jobs.49 Our
populations are growing as people move to our expanding cities and our developing retirement
communities. Visitors to the region also patronize the businesses comprising the Southeast’s
flourishing brewing industry—which contributed over $6.9 billion to the economy and supported
over 48,000 jobs in 202050—as well as our wineries and distilleries, all of which depend on clean
water to thrive.
Without robust clean water protections, these industries suffer. For example, harmful
algal blooms—such as the infamous “red tide” that frequently plagues the Gulf of Mexico51—
sometimes result when waters receive excess nutrients.52 These events can lead to beach and
fisheries closures, often resulting in millions of dollars in losses to local tourism, seafood, and
recreation industries53—not to mention their potentially devastating effects on wildlife. By
contrast, strong clean water protections are good for business: the Ecological Economics Journal
estimates that the Clean Water Act has been responsible for adding as much as $15.8 billion in
economic benefits for Virginia alone.54 Restoring clean water protections uplifts our region’s—
and our nation’s—local economies.

States, 9 Conservation Biology 800, 802 (1995); Literature Review at 28.
47
See U.S. Fish & Wildlife Serv., 2011 National Survey of Fishing, Hunting, and Wildlife-Associated Recreation
95–97 (2014); see also Literature Review at 22.
48
See Nat’l Marine Fisheries Serv., Annual Commercial Landings Statistics (based on 2017 data for Alabama,
Georgia, North Carolina, South Carolina, and Virginia) (2017), https://perma.cc/VM6R-PGP8.
49
See Nat’l Ocean Econ. Program, Ocean Economy Data (based on 2016 data for Georgia, North Carolina, South
Carolina, and Virginia), https://perma.cc/A5CA-QNQY.
50
Brewers Ass’n, Economic Impact, https://perma.cc/QFH4-NAZN; Brewers Ass’n, Total Economic Impact 2020,
https://perma.cc/C995-LUWS (based on data for Alabama, Georgia, North Carolina, South Carolina, Tennessee, and
Virginia).
51
Nat’l Ocean Service, Nat’l Oceanic & Atmospheric Admin. (“NOAA”), Gulf of Mexico/Florida: Harmful Algal
Blooms, https://perma.cc/SC83-XXGL.
52
EPA, The Effects: Dead Zones and Harmful Algal Blooms, https://perma.cc/72CK-Q627.
53
See NOAA Fisheries, Hitting Us Where It Hurts: The Untold Story of Harmful Algal Blooms (Nov. 7, 2021),
https://perma.cc/7LUY-AB2E.
54
See Jim Epstein, Letter to the Editor, Clean Water Is Vital for Business in Virginia, The Progress-Index (Oct. 16,
2014), https://perma.cc/L8AF-EJR2.
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C.

Protecting clean water supports historic investments in the nation’s
infrastructure.

Restoring the pre-NWPR regulatory framework is critical to effectuating key priorities of
Congress and this administration. In November 2021, Congress passed the Infrastructure
Investment and Jobs Act—providing, among other important funding, the “single largest
investment in water that the federal government has ever made.”55 The law included $55 billion
to expand access to clean water, including funds to replace lead service lines, address PFAS
contamination, and bolster wastewater infrastructure.56 A similarly sizeable investment—$47
billion—was allocated to climate resilience measures, including those aimed at helping
communities prepare for worsening floods.57
As discussed in Section I.D, below, wetlands naturally provide many of the functions
pursued as water quality improvement and climate resilience measures in the infrastructure law:
filtering excess nutrients and other pollutants,58 slowing and absorbing floodwaters,59 and
providing a buffer against storm surges generated by tropical storms and hurricanes.60 Returning
to the longstanding definition of “waters of the United States,” updated to reflect Supreme Court
precedent, and then moving swiftly to adopt a new rule that is rooted in science and more
broadly protects the country’s waterways, as Congress intended, reinforces these historic
investments in clean water. By contrast, declining to adopt stronger clean water protections
would undercut the aims of this “once-in-a-generation investment”61 and weaken the impact of
these critically needed funds.
D.

Strong clean water protections are necessary to mitigate and adapt to the
effects of a changing climate.

President Biden has announced that his administration “will take swift action to tackle the
climate change emergency.”62 EPA, for its part, has announced several initiatives to support
environmental justice and climate action.63 To fulfill this administration’s commitment to these
initiatives and to “build[ing] resiliency and develop[ing] tools to respond to climate change,”64
the Agencies must act to restore clean water protections that will bolster communities’ ability to
withstand the effects of a changing climate.
55

EPA, FACT SHEET: EPA & The Bipartisan Infrastructure Law (Nov. 6, 2021), https://perma.cc/7UKC-XF3P.
Id.
57
Coral Davenport & Christopher Flavelle, Infrastructure Bill Makes First Major U.S. Investment in Climate
Resilience, N.Y. Times (Nov. 6, 2021), https://perma.cc/7FKU-H6KJ.
58
EPA & Dep’t of the Army, Technical Support Document for the Proposed “Revised Definition of ‘Waters of the
United States’” Rule, EPA-HQ-OW-2021-0602-0081, 119 (Dec. 7, 2021) (“Proposed Rule Technical Support
Document”).
59
EPA, Wetlands: Protecting Life and Property from Flooding, EPA843-F-06-001 (2006), https://perma.cc/5LL5ANMD.
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1.

Climate change is already causing widespread and varied harm to the
nation’s water resources.

Studies have shown that climate change has affected and will continue to affect the
quality and surface flow of our nation’s waters.65 EPA has correctly acknowledged that
[c]limate change is changing our assumptions about water resources. As climate
change warms the atmosphere, altering the hydrologic cycle, changes to the
amount, timing, form, and intensity of precipitation will continue. Other expected
changes include the flow of water in watersheds, as well as the quality of aquatic
and marine environments. These impacts are likely to affect the programs
designed to protect water quality, public health, and safety.66
Broadly, “[r]ising air and water temperatures and changes in precipitation are intensifying
droughts, increasing heavy downpours, reducing snowpack, and causing declines in surface
water quality, with varying impacts across regions.”67 More frequent high-intensity rainfall
events mobilize pollutants such as sediments and nutrients.68 Future warming will add to the
stress on water supplies and adversely affect the availability of water in parts of the United
States, especially the already water-strapped West.69
Climate change is already altering water supply timing in many parts of the country,
especially those areas that rely on snowmelt for late-spring, summer, and early-fall flows.
Increasing temperatures will both reduce the amount of snowpack and cause it to melt earlier,
more quickly, and more extensively.70 As a result, flows will be reduced, concentrating
pollutants and degrading water quality. These “[i]ncreases in water temperature and changes in
seasonal patterns of runoff will [also] very likely disturb fish habitat and affect recreational uses
of lakes, streams, and wetlands.”71
In the southwestern United States, drought and wildfire caused by climate change are
adversely affecting water resources, wildlife habitat, and jobs. For example, as the climate
warms, more of New Mexico’s waters are drying up. As waters become stressed by drought,
overuse, and the changing climate, many perennial and intermittent streams and springs are
fading. Many critical rivers and tributaries in the state are not entirely perennial (e.g., the Rio
Grande, Canadian River, Rio Puerco, Rio Galisteo, Dry Cimarron, Ute Creek, and Rio Hondo),
65
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and many are fed by ephemeral streams. With warming temperatures, these waters will likely
diminish, and the region’s need for scarce clean water will strain river systems even further.72
Meanwhile, changing rainfall patterns, increased storms, and sea level rise induced by
climate change are increasing flooding in many parts of the country.73 Flood losses in the United
States—currently estimated at $32.1 billion on average—are projected to increase by over 25%
in the next thirty years.74 EPA has attributed the likelihood of larger and more frequent river
floods in certain regions to changes in the size and frequency of storms, streamflow, snowmelt,
and snowpack accumulation.75 National Oceanic and Atmospheric Administration (“NOAA”)
officials referred to the Spring 2019 flood season as “potentially unprecedented,”76 with floods
causing multiple deaths and billions of dollars in damage throughout the Midwest that year.77
EPA has reported that it would cost $1.5 million annually to replace the natural flood-control
functions of a single 5,000-acre tract of drained Minnesota wetlands.78 The Midwest’s flooding
has only risen in recent years, in both frequency and severity.79 In Tennessee, 2021 brought the
deadliest flash flooding on record and one of the worst natural disasters in the history of the
state.80 Historically high rainfall—as many as seventeen inches in one day in some places—led
to flooding that killed at least twenty people and inflicted devastating damage to communities
across Middle Tennessee.81 Experts expect these types of catastrophic flooding events to increase
in frequency in the coming decades due to climate change.82 And elsewhere in the Southeast, the
number of days marked by high tide flooding—sometimes called “sunny-day flooding,” resulting
from rising sea levels—has increased by over 400% since 2000.83
In just the last six years, North Carolina and other southern states have been hit with
several devastating 500-year storms, including Hurricane Matthew, Hurricane Florence, and
72
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Tropical Storm Michael. It has been estimated that the damage from Hurricane Florence reached
nearly $17 billion and from Hurricane Matthew $4.8 billion, with most of the damage caused by
floodwaters.84 These types of “back-to-back hurricanes” are only “projected to increase in
frequency, power, and duration,”85 making it more important than ever to preserve the nation’s
water resources in order to mitigate the damage from climate change.
2.

Protecting our water resources will help communities mitigate and adapt
to the effects of climate change.

Our natural water resources are among the best defenses against the effects of climate
change. A single acre of wetlands can store up to one million gallons of water; when that acre of
wetland is removed, those one million gallons flow unimpeded downstream, increasing the risk
of flooding.86 During the Southeast’s devastating hurricanes and tropical storms of recent years,
the storage capacity of North Carolina’s wetlands prevented even more catastrophic damage
from befalling the state.87 Similarly, during Hurricane Sandy in 2012, wetlands prevented $625
million in flood damage by shielding property in twelve states.88 It is therefore critically
important that wetlands are protected.
In addition to guarding against flooding, wetlands filter upstream pollution and prevent
pollution from entering our sensitive estuaries and marine environments. With a warming
climate and pollution mobilized through increases in precipitation, wetlands play a critical role in
removing sediment and excess nutrients89—pollutants that have the potential to decimate
valuable commercial and recreational fisheries. Millions of people in the Southeast and across
the country get their drinking water from surface waters kept clean by wetlands. Wetlands also
recharge groundwater supplies,90 which is important for the millions more who rely on wells as
their source of drinking water. As the climate warms, the nation’s wetlands are becoming ever
more critical for the health of our waters and safety of our communities.
Small streams, including ephemeral streams, are also becoming more important due to
the effects of climate change. Ephemeral streams—even more than perennial streams—play a
critical role in carbon sequestration, a process in which carbon is stored in sediment or taken up
by organisms rather than being released into the atmosphere where it contributes to climate
change.91 Small streams transform and store carbon before it can be transported downstream.92
84
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These streams break down leaf litter and other organic matter, releasing it downstream in pulses
during storm events.93 The pulses provide an important source of carbon for downstream
animals.94
More frequent and intense extreme weather and climate-related events are expected to
continue to damage infrastructure, ecosystems, and social systems that provide essential benefits
to communities. Future climate change is expected to further disrupt many areas of life,
exacerbating existing challenges to stressed ecosystems and economic inequality. Impacts within
and across regions will not be distributed equally. As described in Section I.A, above, people
who are already vulnerable, including low-income populations and communities of color, have
fewer resources to prepare for and cope with extreme weather and climate-related events and are
expected to experience greater impacts.95 To fulfill the Biden Administration’s commitment to
protecting vulnerable communities and tackling climate change, the Agencies must restore broad
protections to waters that assist in combating the effects of a warming climate.
II.

The Agencies’ Rejection of the NWPR and Restoration of the More Protective and
Familiar Pre-2015 Regime Is a Necessary Step Towards Restoring and Maintaining
the Integrity of the Nation’s Waters.

As summarized below—and as the Agencies have now acknowledged—the NWPR and
its sweeping elimination of Clean Water Act protections were both unlawfully adopted and
uniquely harmful to the nation’s waters. The rule’s failings provide both a compelling basis to
replace it and ample support for the Agencies’ determination that the NWPR is not a suitable
alternative to the Proposed Rule.96
A.

The NWPR’s harm to the nation’s waters has been significant.
1.

The NWPR left vast swaths of integral water resources open to pollution
and destruction.

The NWPR upended a regulatory regime that had been in place for decades, under which
streams, wetlands, and navigable lakes, among other critical waters, received protection. The rule
categorically excluded ephemeral streams—streams that flow in response to precipitation97—
which comprise millions of the nation’s stream miles.98 It also excluded tens of millions of
wetland acres,99 some untold number of intermittent streams (which flow continuously during
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part of the year), and many perennial streams, lakes, ponds, and other waters across the
country.100
During the NWPR rulemaking, the Agencies under the prior administration admitted that
lost protections for these waters would cause substantial harms, including increased water
pollution, flooding, loss of aquatic habitat, oil spills, reduced ecosystem services, and degraded
drinking water.101 In the months after the NWPR took force, these concerns were borne out. The
Agencies now warn that the “absence of protections for such resources and any subsequent
unregulated and unmitigated impacts . . . would have caused cascading, cumulative, and
substantial downstream harm, including damage connected to water supplies, water quality,
flooding, drought, erosion, and habitat integrity,” undermining the objective of the Clean Water
Act[.]102 In vacating the rule, the District of Arizona stressed that leaving the rule in place
“would risk serious environmental harm” considering that “[t]he Agencies have ‘identified
indicators of a substantial reduction in waters covered under the NWPR compared to previous
rules and practices.’”103
Developers and other project proponents applied for safe harbor under the NWPR at a
record-setting pace. Applying the NWPR, the Agencies issued approved jurisdictional
determinations that excluded entire categories of waters from the Clean Water Act’s safeguards
against pollution or destruction.104 For example, as of July 21, 2021, Georgia’s Savannah Army
Corps District had received over 400 requests for approved jurisdictional determinations since
the NWPR went into effect on June 22, 2020.105 Prior to implementation of the NWPR, the
Savannah District typically received approximately 50 requests for approved jurisdictional
determinations per year.106 And just in the Coastal Branch, Savannah District staff reviewed over
3,300 acres of wetlands and determined that they are non-adjacent under the NWPR’s restrictive
definition of that term and thus non-jurisdictional—i.e., unprotected.107
In a striking example of the NWPR’s harmful effects, the Twin Pines titanium mine
proposed on the border of the iconic Okefenokee National Wildlife Refuge in southeast Georgia
is proceeding without any federal oversight or Clean Water Act permitting.108 As planned, the
mine would destroy hundreds of acres of wetlands formerly protected under the Act.109 Shortly
after the NWPR took effect, the mine’s operator, Twin Pines Minerals, sought and quickly
obtained a new jurisdictional determination in October 2020; the new determination excluded
close to 400 acres of wetlands in the project area from Clean Water Act protections based on the
100
See NWPR EA at 22–23 (describing NWPR as maintaining jurisdiction over “most perennial and many
intermittent streams relative to” prior policy); see also id. at 9–17.
101
Id. at 105–06.
102
Proposed Rule, 86 Fed. Reg. at 69,415–16.
103
Pascua Yaqui Tribe, 2021 WL 3855977, at *5 (quoting Fox Decl. ¶ 15 and Pinkham Decl. ¶ 15).
104
See, e.g., Amena H. Saiyid, Companies Eager to ‘Lock In’ Trump-Era Water Rule Exemptions, Env’t & Energy
Rep. (Sept. 10, 2020), https://perma.cc/8LU4-YM9G.
105
U.S. Army Corps of Eng’rs, Savannah Dist., Regulatory Update (July 21, 2021).
106
Id.
107
Id.
108
Decl. of Ben Prater, S.C. Coastal Conservation League v. Regan, No. 2:20-cv-01687-BHH (D.S.C. May 21,
2021), ECF No. 119-19; see also Steven Mufson & Desmond Butler, Trump Rule Eases Effort to Strip-Mine Near
Okefenokee Swamp, Wash. Post (Nov. 25, 2020), https://perma.cc/T2D5-CYSJ.
109
Id.

15

NWPR’s unlawful “adjacent wetlands” definition and found zero jurisdictional waters.110 As a
result, Twin Pines Minerals withdrew its permit application.111 Twin Pines also applied for, and
received, a second jurisdictional determination under the NWPR, this time removing protections
from close to 180 acres of wetlands near the Refuge.112 With these determinations, the company
may now destroy these hundreds of acres of wetlands without federal protections or oversight.
This destruction is likely to irreparably damage the hydrology and quality of the refuge and the
plants and animals that rely on it.113 SELC,114 Senator Ossoff,115 and the U.S. Fish and Wildlife
Service116 have since requested that the Corps, or EPA by exercising its “special cases”
authority, restore federal clean water protections to these critical wetlands.
The Twin Pines mine is hardly the only example of a destructive project allowed to
proceed under the NWPR with little or no Clean Water Act protection for the waters that would
be affected. According to the Agencies, “[i]n 2020–2021, there has been a threefold (338%)
increase from 2019–2020 and a fourfold (412%) increase from 2018-2019 in the number of
projects being determined to not require section 404 permits under the [Clean Water Act].”117 In
fact, at least 333 projects that would have been subject to Clean Water Act Section 404
permitting requirements prior to the NWPR’s promulgation no longer were,118 including “an oil
pipeline which will cause discharges into nearly 100 ephemeral streams that are no longer
jurisdictional.”119 As the Agencies have recognized, “indicators of a substantial reduction in
waters protected” by the NWPR “account for only a fraction of the NWPR’s impacts because
many project proponents do not need to seek any form of jurisdictional determinations for waters
that the NWPR categorically excludes . . . and the Corps does not have purview over such
projects and does not track them.”120 The Agencies also found that under the NWPR there was
an increase of 183% to 326% in determinations carried out as approved jurisdictional
determinations (“AJDs”) rather than preliminary jurisdictional determinations (“PJDs”),
indicating that “fewer project proponents [were] requesting that aquatic resources on their project
110
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site be treated as if they are jurisdictional.”121 The Agencies concluded that “there were
proportionally fewer PJDs and more AJDs being carried out under the NWPR, there were fewer
resources being found to be jurisdictional when AJDs were being carried out, and there were
elevated findings of no section 404 permits being needed” for projects under the NWPR’s
definition of “waters of the United States.”122
Looking at individual water resources, the statistics are similarly staggering. Of the
48,313 wetlands, streams, and other waters evaluated by the Corps under the NWPR between
June 22, 2020 and June 21, 2021, at least 75% were found to be non-jurisdictional.123 Based on
EPA’s data, that number may actually be substantially higher.124 In all, only 25% of AJDs
identified any streams, wetlands, or other waters afforded protection under the NWPR125—
compared with 54% of AJDs that afforded protections to similar waters under the 2015 Clean
Water Rule and the pre-2015 regulatory framework.126 Of more than 1,500 streams assessed in
New Mexico and Arizona, “nearly every one has been found to be a non-jurisdictional
ephemeral resource, which is very different from the status of the streams as assessed under both
the Clean Water Rule and the pre-2015 regulatory regime.”127 The Agencies found a tenfold
increase in non-jurisdictional findings for individual streams in Arizona, and a thirtyfold increase
in New Mexico.128 And “[c]ompounding potential resource losses, eliminating ephemeral
streams from jurisdiction under the NWPR also typically eliminates jurisdiction over any nearby
wetlands.”129 In one example of the marked effects of the NWPR in the arid Southwest, during a
storm event considered likely to occur annually, the ephemeral Rio Puerco accounted for 76% of
the flow in the Rio Grande but could have been excluded from Clean Water Act protection under
the NWPR.130 The Agencies found that the categorical exclusion of ephemeral streams from
jurisdiction by the NWPR “disproportionately impacts tribes and population groups of concern in
the arid West[,]” and “may have disproportionately exposed tribes to increased pollution and
health risks.”131
Indeed, reviewing even a small sample of NWPR-era jurisdictional determinations makes
clear that the Rule’s effects on the nation’s waters were devastating. Over 9,399 AJDs were
issued under the NWPR, with 75% of those AJDs finding at least some resources to be nonjurisdictional.132 Together with the National Wildlife Federal and the Natural Resources Defense
Council, SELC reviewed a subset of those determinations posted on the Corps’ website and
compiled a list of 563 that, based only on the minimal information made available in the publicly
121
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accessible AJD forms, are troubling, considering the extent of the wetlands and streams
excluded, the kind of project that would avoid review under the Clean Water Act, the location of
the resources, and more. As a result of just those 563 determinations—less than 6% of all AJDs
issued under the rule—11,371 acres of wetlands and 580 miles of streams (3,067,121 linear feet)
were excluded from the Clean Water Act’s protections.133 These losses resulted from only a
fraction of AJDs issued under the NWPR, providing a mere snapshot of the extent of harm to the
nation’s water resources.
The NWPR also left substantial water resources in the Southeast open to pollution and
destruction. In the Charleston Harbor watershed, for example, nearly 160,000 acres of wetlands
likely lost protection under the rule, with 60,000 acres of wetlands left vulnerable in the Caluda
and Congaree River watersheds alone.134 In North Carolina’s Cape Fear and Neuse River
watersheds, more than 800,000 acres of wetlands were vulnerable to losing coverage.135 Some
162,149 acres of wetlands were similarly vulnerable in Georgia’s Chattahoochee River
watershed, as were over 100,000 acres in Virginia’s James River and Rappahannock River
watersheds, which are vital to water quality in the Chesapeake Bay.136 In Alabama’s Black
Warrior River basin, over 121,000 acres of wetlands most likely lost coverage, as did nearly
54,000 acres in the Cahaba River watershed.137 Over 23,400 acres were made vulnerable in
Tennessee’s Wolf River basin, as were more than 17,000 acres in the Duck River watershed.138
More than 217 million Americans depend for their drinking water on sources threatened by the
NWPR, including 35 million people in the South, or three out of four Southerners.139
The Agencies now acknowledge that these widespread decreases “in jurisdiction ha[ve]
been more dramatic than the deregulatory effects the agencies had identified in the NWPR
preamble or supporting documents in the record . . . .”140 In fact, given these alarming statistics,
Administrator Regan has cautioned that the NWPR “is leading to significant environmental
degradation.”141 The Agencies have determined that the NWPR “threatened the loss or
degradation of waters critical to the protection of traditional navigable waters, among other
concerns.”142 Having concluded their review of the NWPR, the Agencies confessed that the rule
was “causing significant, ongoing and irreversible environmental damage.”143 Despite this
concerning damage, it is extremely difficult, if not impossible, for members of the public to track
133
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these on-the-ground losses where the Corps has given projects a pass from federal oversight, as it
did at a record pace under the NWPR. Given Congress’s “broad, systemic view of the goal of
maintaining and improving water quality”144 in enacting the Clean Water Act, allowing such
damage to occur is indefensible—especially when we are so far from meeting the Act’s “national
goal” of achieving water quality that is both fishable and swimmable.145
2.

States cannot—and did not—fill the gap in federal clean water protections
left by the NWPR.

While the prior administration claimed that states would form a backstop to the NWPR’s
significant restriction of federal jurisdiction, the Agencies acknowledged that many states lacked
comparable clean water programs.146 Worse, 36 of the 50 states have laws in place that
substantially hinder them from protecting waters left unprotected by the federal government.147
Numerous states raised serious concerns in their comments on the proposed NWPR about legal
and practical constraints on their ability to make up for the removal of federal protections from
many waters:


In their comments on the NWPR, 14 states and the District of Columbia spelled out the
hardships that accompany taking on additional responsibility to protect waters and “fill
the gap” created by the proposed contraction of federal Clean Water Act jurisdiction. As
they put it, the rule “would create a gaping hole in water pollution control,” forcing states
“either to fill the large gap in water protections that the proposal creates by bearing the
administrative burdens of expanding their own water programs, or avoid those costs and
suffer the significant harms associated with degradation of their water resources.”148
Notably, while Congress provided a mechanism for states to exert more authority over
waters within their borders by assuming the regulatory program under Section 404(g),
only two states—New Jersey and Michigan—have opted to do so.149
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The Maine Department of Environmental Protection pointed out in comments that its
state law allows alteration of wetlands under 4,300 feet in area without a permit, and that
the removal of federal protections from many wetlands would mean no oversight at the
state or federal level for such activities.150 Maine officials were concerned that the
weakening of federal jurisdiction would incentivize legislative action to erode state
jurisdiction as well.151



California noted that its “state authorities have [historically] been used in conjunction
with [Clean Water Act] authorities[,]” and that it would have to “expend significant
resources to implement and enforce” recently adopted state dredge and fill restrictions “to
ensure the same level of protection for waters” that it has “traditionally regulated . . . in
tandem with the Corps.”152 California also voiced concern that its ability to control water
pollution would be hindered because “the existing state water quality enforcement
mechanism” is not as effective as the Clean Water Act enforcement framework, with
lower penalties, more prerequisites for prosecution, and no citizen enforcement
provision.153



New York reported that only about half of its 2.4 million acres of wetlands are freshwater
wetlands subject to its state regulation.154 New York relies on the federal Clean Water
Act to protect the many floodplain, riparian, and headwater wetlands falling outside of its
state protections.155



Maryland officials observed that narrowing the scope of federal jurisdiction, “thus
stripping some upstream waters of protection, would hamper Maryland’s ability to
preserve and improve the quality of the Chesapeake Bay and other state waters,” due to
pollution from other states flowing downstream and into Maryland.156



Virginia echoed the concern conceded in the Economic Analysis issued with the NWPR:
that many states could not afford to assume responsibility for regulating fill activities in
the millions of acres of wetlands left unprotected at the federal level by the NWPR.157
Virginia’s Department of Environmental Quality wrote that replacing reduced federal
protections at the state level would require Virginia to “hire and train new personnel to
fill the gap left by the federal withdrawal of protections to those waters currently funded
by federal tax dollars” and stating that increased federal funding would be needed to
offset these costs.158 In 2012, Virginia studied what would be required if it chose to
assume the Section 404 permitting program, and concluded that administering a program
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as robust as the federal program would cost $18 million up front to implement, and $3.4
million annually afterward.159 In deciding against assumption, Virginia identified losing
the Corps’ knowledge base as a critical cost.160
Many of the states’ concerns were in fact borne out by state action—or inaction—in
response to the NWPR’s withdrawal of federal protections from many streams, wetlands, and
other waters. Many states have laws prohibiting their regulation of water from exceeding the
federal “floor”161 or other limitations on their ability to adopt regulations to protect state waters.
One study found of the 31 states the Agencies deemed likely to regulate wetlands that would
newly be left unprotected by the NWPR, at least 16 were unlikely to do so, due to the special
legislative or administrative approval required in those states to pass environmental rules that are
more stringent than corresponding federal law, or similar obstacles.162 Even in states that adopted
or sought to develop additional protections for state waters outside the NWPR’s scope, the
months following the NWPR’s promulgation saw efforts to limit or undo these protections.
Below are examples of state responses to the NWPR that help to illustrate the fallacy that states
could, and would, fill the gap in clean water protections created by the rule:


On June 25, 2020, Ohio issued a general permit for filling isolated streams and
wetlands.163 The general permit authorizes, pursuant to some requirements, the filling of
certain isolated wetlands up to a total of 0.5 acres of impacts, and specifically disallows
fill above that threshold.164 The general permit also authorizes the filling of ephemeral
streams, with enhanced requirements for projects impacting over 300 linear feet of
stream; the permit places no upper bound on ephemeral stream impacts, but reserves for
the state environmental agency director the right to deny coverage to any project that
would result in significant water quality impacts.165 It is unclear how Ohio will handle
projects not qualifying for the general permit (e.g., any project impacting more than a
total of 0.5 acres of wetlands). Meanwhile, in March 2021, the Ohio legislature
introduced legislation that would “deregulate certain ephemeral water features” under
state law by expressly excluding “ephemeral features” from the definition of “waters of
the state” and making other amendments.166 The bill would also redefine “ephemeral
feature” to exclude reference to the groundwater table.

159

Va. Dep’t of Env’t Quality, Study of the Costs and Benefits of State Assumption of the Federal § 404 Clean
Water Act Permitting Program: A Report to the Honorable Robert F. McDonnell, Governor and the General
Assembly of Virginia 2 (2012), https://perma.cc/MBW8-4P8B.
160
Id. at 3.
161
See, e.g., N.C. Gen. Stat. § 150B-19.3(a); Va. Code §§ 62.1-44.15(3a), (10); Colo. Rev. Stat. § 25-8-504(1);
Mont. Code Ann. §§ 75-5-203, 75-6-116; see also EPA & Dep’t of the Army, Economic Analysis for the Proposed
“Revised Definition of ‘Waters of the United States’” Rule, EPA-HQ-OW-2021-0602-0083, ch. II (Nov. 17, 2021)
(“Proposed Rule EA”).
162
David A. Keiser et al., A Water Rule that Turns a Blind Eye to Transboundary Pollution, 372 Science 241, 242
(2021), https://perma.cc/T9HH-SYP6.
163
State of Ohio, Ohio General Permit for Filling Category 1 and Category 2 Isolated Wetlands and Ephemeral
Stream 1 (June 25, 2020), https://perma.cc/Q7F7-T2QH.
164
Id.
165
Id. at 3.
166
H.B. 175, 134th Gen. Assemb., Reg. Sess. (Ohio 2021), https://perma.cc/9VME-G986; see H.B. 175 as
introduced, https://perma.cc/NYA5-2BZK.

21



Washington Department of Ecology officials stated shortly after the NWPR took effect
that they were still determining how to proceed in order to protect state waters no longer
protected by federal law, and expressed concern about the potential need for additional
staff to write permits and enforce state water quality requirements.167 In April 2020, the
Department of Ecology’s director said that the federal jurisdictional rollbacks would
leave Washington “without an established permitting process or clear guidelines to
review potential environmental impacts” and would “mean confusion and potential
delays for development” in the state, calling the NWPR a “tragic abdication of federal
responsibility.”168 The director also noted that the NWPR could potentially increase the
burden on state and local taxpayers to pay for cleanups in waters no longer under federal
jurisdiction.169



Colorado asserted that 25–50% of its waters would need state-level protection as long as
the NWPR was in effect, because there are no existing state laws or regulations to permit
the filling of state waters, and because “Colorado has relied on the federal government to
protect these waters[.]”170 Colorado began the process of developing a state dredge-andfill permitting program to fill the permitting gap.171 In June 2020, the Colorado
Association of Home Builders announced it had helped to stop introduction of legislation
establishing such a program.172



In April 2021, Indiana’s governor signed into law a bill, opposed by state regulators
concerned about water quality, that partially repealed state water and wetland protections,
paving the way for development and other destructive projects to move forward without
oversight.173 The law eliminated the requirement that industry and other project
proponents must obtain a permit for impacts to any ephemeral features (wetlands or
streams) and removed the requirement to obtain a permit or perform compensatory
mitigation for impacts to “isolated” wetlands on certain former agricultural lands.174



Even after the NWPR was vacated by two federal district courts—and contrary to clear
guidance provided by the Agencies—Florida has persisted in applying the NWPR’s
definition of “waters of the United States” in implementing its delegated Section 404
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permitting program.175 In at least one case, Florida’s Department of Environmental
Protection has applied the NWPR’s previously invalidated definition and formally
determined that no Section 404 permit is required to fill a three-acre wetland.176
The Agencies’ decision to permanently reject the NWPR and restore the preexisting regime
reflects an understanding that the health of our nation’s waters depends on strong federal
protections.
3.

The NWPR’s removal of federal clean water protections placed a
particularly heavy burden on the health and safety of environmental
justice communities.

Although weak clean water protections—like those in the NWPR—threatened waters
across the United States, the potential harms did not fall equally on all populations. Because, as
discussed in Section I.A, above, water pollution and climate-change impacts disproportionately
affect communities of color and low-income communities, removing safeguards against these
effects posed a special risk to the health and safety of such communities. The Agencies note in
their Economic Analysis accompanying the Proposed Rule that, on average, the greater the
difference in Clean Water Act protection for waters and wetlands between the regulatory regime
that preceded the NWPR and the NWPR, the greater the percentage of individuals living in those
watersheds that are people of color.177 The Agencies also found that the areas experiencing the
greatest loss of federal protection for wetlands under the NWPR had far higher percentages of
low-income individuals and people of color than the national average.178
Of particular concern, many of the Corps’ approved jurisdictional determinations that
removed protections from streams, wetlands, and other critical waters—as well as the
“significant, actual environmental harms” they enabled179—took place in low-income
communities or communities of color. Highlighted below are just ten of the numerous projects
for which the Corps issued an approved jurisdictional determination finding waters not
jurisdictional under the restrictive standards of the NWPR. We have used EPA’s pre-decisional
screening tool, EJSCREEN, to identify potential environmental justice concerns associated with
each approved jurisdictional determination.


Riverport Development, Hardeeville, South Carolina. In October 2020, the Corps
excluded from Clean Water Act jurisdiction over 225 acres of wetlands on the outskirts
of Hardeeville, South Carolina, that it found to be non-adjacent.180 Without Clean Water
Act protections, the wetlands could be destroyed to create the Riverport Development, a
6,000-acre mixed-use development bordering the Savannah National Wildlife Refuge.181
Seventy percent of the population in the immediate vicinity are people of color and 35%
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are low-income.182 The area surrounding the proposed project site already has a
Wastewater Discharge Indicator EJ Index in the 77th percentile, indicating the area’s
population is already disproportionately burdened with industrial water pollution.183


Weyerhaeuser Site, Winnsboro, South Carolina. In January 2021, the Corps issued an
approved jurisdictional determination to Weyerhaeuser, finding over 3,000 linear feet of
ephemeral streams near Winnsboro in Fairfield County, South Carolina, to be nonjurisdictional.184 Weyerhaeuser is attempting to sell the property for redevelopment.185
The immediate area is 62% people of color and 45% low-income,186 while Winnsboro as
a whole is nearly 70% African American, with almost 40% of the population living
below the poverty line.187 Fairfield County has already experienced issues with water
pollution, including high levels of radioactivity and E. coli.188



Saxe Gotha Industrial Park, Cayce, South Carolina. In August 2021, the Corps issued an
approved jurisdictional determination finding 28.3 acres of wetlands and 2.92 acres of
ponds to be non-jurisdictional.189 The project area is an industrial park situated less than a
mile from the Congaree River and a few miles downstream from the Columbia Sewage
Treatment Plant. The project area has a Wastewater Discharge Indicator in the 81st
percentile.190 Further, the project area is mere miles from the Lexington County Landfill
Superfund site,191 putting the area in the 99th percentile for the Superfund Proximity
Indicator.192 The area immediately surrounding the project is in the 86th percentile for
percentage of the population comprised of people of color and in the 84th percentile for
portion of the population that is low-income.193



Burke Business Park, Waynesboro, Georgia. Just outside of Waynesboro, Georgia, the
Corps in September 2020 excluded from Clean Water Act coverage 13 separate wetlands
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totaling over 30 acres in an approved jurisdictional determination for the development of
a nearly 500-acre industrial park.194 The site includes portions of the watersheds for both
the Ogeechee River and Savannah River—two of the largest rivers in Georgia.195 Sixtynine percent of the population in the project area are people of color; 49% are lowincome.196 The project area already has a Wastewater Discharge Indicator in the 70th
percentile.197


Brantley County Development, Waynesville, Georgia. In May 2021, the Corps issued an
approved jurisdictional determination to Brantley County Development Partners, finding
that 34.55 acres of wetlands were non-jurisdictional under the Act.198 The project area in
question is located in Georgia’s lower coastal plain, just a few miles from the Satilla
River. Nearly 20% of the population of Brantley County falls below the poverty line199;
the project area is in the 92nd percentile for portion of the population that is lowincome.200 The apparent project site will include an industrial park as well as a landfill201
that has been the subject of ongoing litigation with the county202 and strident opposition
from the community.203



Cocoa Apartment Complex, Cocoa, Florida. In issuing an approved jurisdictional
determination for a 268-unit apartment complex in July 2020,204 the Corps determined
that 54.37 acres of wetlands were not protected by the Clean Water Act under the
NWPR’s restrictive definition of “adjacent wetlands.”205 In contrast to Cocoa as a whole,
where less than half the population is people of color,206 the area where the proposed
development would occur—and where over 50 acres of flood-preventing wetlands are
left open to destruction—has a population that is predominantly people of color (74%)
and low-income (70%).207 In 2020, the Florida Department of Environmental Protection
found that Cocoa’s surface drinking water sources were “considered to be at high risk
because of the many potential sources of contamination present in the assessment
area.”208
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White Mesa Mine, Zia Pueblo, New Mexico. In January 2021, the Corps issued an
approved jurisdictional determination to the American Gypsum Company for an
expansion of its White Mesa open-pit gypsum mine.209 Applying the NWPR, the Corps
excluded nearly 5,000 linear feet of ephemeral streams from jurisdiction just outside the
Zia Pueblo,210 a reservation in central New Mexico whose population is entirely people of
color and 65% low-income. The newly excluded streams included the headwaters of the
Arroyo Piedra Parada, a tributary to the Jemez River.211 Zia Pueblo’s Wastewater
Discharge Indicator is in the 83rd percentile, indicating the surrounding tribal
communities are already burdened with industrial water pollution.212



Houston Fuel Oil Terminal Company, Harris County, Texas. In August 2021, the Corps
issued an approved jurisdictional determination to the Houston Fuel Oil Terminal
Company, which provides fuel and crude oil storage and transport services, finding that
28.56 acres of wetlands were not jurisdictional under the Act.213 The project is located
along Houston’s Ship Channel in Harris County, an area already known for posing
environmental hazards to nearby residents, including increased risk of childhood
cancer214 and levels of cancer-causing formaldehyde in the air well above EPA’s chronic
health screening level.215 The project area in particular has a Wastewater Discharge
Indicator in the 91st percentile, indicating it is already burdened by water pollution, as
well as a Cancer Risk Indicator in the 95th-100th percentile, reflecting heightened risk of
cancer from air toxics.216 Further, the project area is in the 90th percentile for portion of
the population comprised of people of color: 44% of the population of Harris County is
Hispanic and 19% is Black.217



Robert Brothers Farm, Wallace, Louisiana. In June 2021, the Corps issued an approved
jurisdictional determination that excluded 23.5 acres of wetlands and 44,580 feet of
ditches from Clean Water Act jurisdiction.218 Wallace, where the project site is located, is
a majority Black community with a substantial low-income population.219 Wallace is
known in part for the important role it plays in educating the public on Louisiana’s
history, including presenting the history and legacy of slavery in the South, through
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several historic sites.220 The stretch of the Mississippi River where Wallace is located is
already threatened by a high concentration of polluting industrial facilities, earning the
area the nickname “Cancer Alley.”221 The project area, located less than a mile from the
Mississippi River, has a Cancer Risk Indicator in the 95th-99th percentile, as well as a
Wastewater Discharge Indicator in the 78th percentile.222


Former Hollybrook Plantation, East Carroll Parish, Louisiana. In March 2021, the
Corps issued an approved jurisdictional determination for the former Hollybrook
Plantation in East Carroll Parish, Louisiana, that found over 157 wetland acres of “prior
converted cropland” to be outside the scope of the Clean Water Act—without ever
visiting the site.”223 Over 70% of the population in the area immediately surrounding the
project are people of color and 51% are low-income.224 Less than five miles away is a
community situated on Lake Providence, in which 98% are people of color and 95% are
low-income. Surface water quality in East Carroll Parish is already degraded due to
agricultural, municipal, and industrial activities in the Mississippi River basin
upstream.225 According to East Carroll Parish’s 2016 Hazard Mitigation Plan Update,
“East Carroll Parish has experienced significant flooding in its history and can expect
more in the future.”226

While this list of approved jurisdictional determinations under the NWPR is far from
exhaustive, it illustrates the significant adverse effects that implementation of the NWPR’s
unduly restrictive definition of “waters of the United States” has had on environmental justice
communities.
4.

The NWPR’s elimination of federal protections for many wetlands and for
other waters turned a blind eye to the impacts of our changing climate.

As discussed in Section I.D, above, as the climate warms, protecting the nation’s
wetlands and small streams is critical to the health of our waters and safety of our communities.
Among other benefits, wetlands guard against flooding and filter upstream pollution, while small
streams play an important role in carbon sequestration. Yet far from enhancing federal
protections for these critical water resources, the NWPR took the opposite approach,
categorically excluding large categories of wetlands and all ephemeral streams from the
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definition of “waters of the United States.”227 Replacing the NWPR—and restoring protections
to these waters—is thus critical to combating the effects of climate change.
5.

The NWPR’s primary beneficiaries were industrial dischargers and
developers, not farmers.

The Agencies’ leadership during the prior administration frequently justified the NWPR’s
drastic reduction in the number of waters subject to federal protection as providing “regulatory
certainty and predictability for American farmers,”228 and as “ensur[ing] that land use decisions
are not improperly constrained, which will enable our farmers to continue feeding our Nation
and the world.”229 But this rhetoric, which the Agencies will likely hear again in comments on
the current Proposed Rule, did not reflect the reality of the NWPR. The NWPR primarily
benefited industrial dischargers and developers—not farmers.
As the Agencies are well aware, most ordinary agriculture operations do not require
permits under the Clean Water Act. The Act excludes “agricultural stormwater discharges and
return flows from irrigated agriculture” from its permitting programs.230 Moreover, the dredgeand-fill permit program generally does not apply to discharges associated with normal
agricultural practices—including farming, building or maintaining stock ponds or irrigation
ditches, maintaining drainage ditches, and building farm roads using best management
practices.231
Likely as a result of these exclusions, from 2011 to 2020, a mere 0.6% of Section 404
permits went to agriculture projects.232 The most frequent recipients of Section 404 permits
included the building, oil and gas, and other industries—not farmers.233 Data compiled by the
prior administration during the NWPR rulemaking painted a similar picture: from 2011 to 2015,
agricultural discharges accounted for less than 1% of the wetland area and only about 2% of the
stream length for which the Corps issued permits.234
B.

The Agencies’ decision to permanently reject the NWPR is warranted
because the rule—already vacated by two federal district courts—was
patently unlawful.

In addition to recognizing the significant, actual environmental harms the NWPR has
caused over a year of its implementation, the Agencies have now made findings confirming that
the NWPR was adopted in violation of the Administrative Procedure Act and the Clean Water
Act. The Agencies acknowledge that, among other flaws, the NWPR “failed to advance the
227
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objective of the [Clean Water] Act,”235 as the rule “did not appropriately consider the effect of
the revised definition of ‘waters of the United States’ on the integrity of the nation’s waters.”236
As both courts found in vacating the rule, the concerns identified by the Agencies “are
not mere procedural errors or problems that could be remedied through further explanation . . . .
Rather, they involve fundamental, substantive flaws that cannot be cured without revising or
replacing the NWPR’s definition of ‘waters of the United States.’”237 Given the seriousness of
the NWPR’s deficiencies238 and the substantial harms it has caused in its implementation, the
Agencies are on firm legal ground in replacing the NWPR.239
1.

The NWPR violated the Administrative Procedure Act.

In promulgating the NWPR, the Agencies under the prior administration violated
foundational tenets of administrative procedure. For close to half a century, the Agencies had
recognized that Clean Water Act jurisdiction must be defined functionally, and extended broadly,
to achieve the Act’s “objective . . . to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.”240 Yet in the NWPR, the Agencies discarded their longstanding
functional approach, stripping protections from millions of stream miles and wetland acres that
science shows are integral to achieving the Act’s objective. At no point in the rulemaking did the
Agencies meaningfully address––much less repudiate––the voluminous science underlying prior
policy, nor assess how the NWPR’s withdrawal of clean water protections would affect the
nation’s water quality. These oversights violated basic principles of administrative law: that
agencies must provide “good reasons” for changing policy,241 leave no “unexplained
inconsistency in agency policy,”242 and address “important aspect[s] of the problem” aired in a
rulemaking.243 These deficiencies give the Agencies ample justification to quickly restore the
regulatory framework that preceded the NWPR.
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a.

The NWPR rulemaking failed to justify the NWPR’s dramatic
departure from prior policy.

With the NWPR, the Agencies reversed decades of precedent for protecting streams and
wetlands that are integral to the quality of downstream traditional navigable waters244—all
without providing “good reasons” for their dramatic change of course.245 As the Supreme Court
has explained, “an unexplained inconsistency in agency policy is a reason for holding an
interpretation to be an arbitrary and capricious change from agency practice.”246 Perhaps the
NWPR’s most glaring “unexplained inconsistencies” were its categorical exclusion of large
public lakes that are also cooling ponds; ephemeral streams; and many wetlands outside the
annual floodplain of jurisdictional streams and rivers.
The NWPR excluded, for the first time, a class of waters that had been protected since the
passage of the Clean Water Act: “cooling ponds,” or large public lakes that also provide cooling
water to power plants or other facilities. By decreeing that traditional navigable waters are now
unprotected if they fit into any of the NWPR’s exclusions,247 and extending the preexisting waste
treatment exclusion to cooling ponds,248 the prior administration unlawfully withdrew clean
water protections from important public lakes used for swimming, boating, fishing, and drinking
water.
To support a policy change, an agency must acknowledge the change and provide “good
reasons” for it.249 But here, the Agencies not only failed to justify the dramatic changes they
made to the waste treatment exclusion and the exclusion of traditional navigable waters: they
denied they changed policy at all.250 The Agencies stated only that they “provided clear
exclusions for many water features that traditionally have not been regulated,”251—without ever
acknowledging that their rule also excludes waters that traditionally had been protected under
the Clean Water Act.
The NWPR also categorically excluded ephemeral streams and many non-floodplain
wetlands from federal protection, notwithstanding the determination the Agencies made in 2015
244
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and again in 2019 that such waters were integral to protecting water quality. EPA’s 2015 Science
Report,252 reviewed and approved by a panel of 27 of the nation’s top scientists,253 confirmed
that ephemeral streams and many non-floodplain wetlands exert a significant effect on the
quality of downstream waterways.254 Based largely on those findings, the Agencies in the 2015
Clean Water Rule concluded that protecting the integrity of the nation’s waters necessitated
regulating the pollution and destruction of many ephemeral streams and integral non-floodplain
wetlands.255 Then, in 2019, the Agencies in promulgating the “Repeal Rule” announced that they
would apply the 2008 Rapanos Guidance,256 which deems streams and wetlands jurisdictional if
they have a “significant nexus” to traditional navigable waters based on “the functions” they
provide.257 Yet without pointing to any “change[d] circumstances” that would warrant such an
abrupt reversal258 or disputing the factual conclusions of the Science Report, the Clean Water
Rule, or the Rapanos Guidance, the prior administration in the NWPR excluded ephemeral
streams and many non-floodplain wetlands from Clean Water Act protection. These failures
were textbook Administrative Procedure Act (“APA”) violations.259
b.

The NWPR rulemaking failed to meaningfully address the most
important aspect of the problem: the NWPR’s impact on the
nation’s water quality.

As the Agencies now acknowledge, the NWPR rulemaking did not consider or explain
the effects of the NWPR’s jurisdictional boundaries on the integrity of the nation’s waters.260
They thereby failed to meaningfully address the rulemaking’s most important issue: the NWPR’s
impact on the Clean Water Act’s objective to “restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”261 The rulemaking record demonstrated that the
exclusion of ephemeral streams and many wetlands would significantly degrade water quality.262
Yet, as the Agencies now point out, in adopting the rule, they “explicitly and definitively stated
in numerous places in the NWPR administrative record that they did not rely on agency
252
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documents in the record that provided some limited assessment of the effects of the rule on water
quality . . . .”263 The Agencies’ concession that they failed to adequately evaluate the NWPR’s
effects on water quality evinces a clear APA violation.
c.

The NWPR rulemaking failed to meaningfully consider reliance
interests.

As the Supreme Court recently made clear, agencies may not dismiss the real-world
consequences of their policy changes. In Department of Homeland Security v. Regents of the
University of California, the Court invalidated the prior administration’s attempt to rescind the
Deferred Action for Childhood Arrivals program because it failed to consider and balance the
harms to the thousands of immigrants who had relied on the program to go about their lives.264
The Court held that the agency was “required to assess whether there were reliance interests,
determine whether they were significant, and weigh any such interests against competing policy
concerns.”265 The agency’s failure to do so was an obvious violation of the APA.266
Here, the reliance interests are significant: people have bought homes and made their
livings based upon decades of federal protections for clean water, including protections for
streams and wetlands expressly excluded from coverage under the NWPR.267 But in violation of
the APA, the Agencies did not meaningfully assess such interests, determine whether they were
significant, or weigh them against competing policy concerns.268
d.

The NWPR failed to treat similar situations similarly.

Administrative law requires that “[a]n agency must treat similar cases in a similar manner
unless it can provide a legitimate reason for failing to do so.”269 Because the NWPR lacked any
consistent or scientific principle governing which streams and wetlands are jurisdictional and
which are not, it failed to treat similar cases in a similar manner.
First, the NWPR treated similarly situated streams differently with no rational
justification. Ephemeral streams fed by precipitation “perform similar hydrological and
ecological functions [as groundwater-fed perennial and intermittent streams do], including
moving water, sediments, and nutrients, providing connectivity within the watershed and habitat
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to wildlife,” and “supporting biodiversity.”270 As a result, as the Agencies now acknowledge,
“ephemeral streams ‘are no less important to the integrity of the downgradient waters’ than
perennial or intermittent streams.’”271 Yet the NWPR categorically excluded ephemeral streams
from jurisdiction without adequate justification.272 This disparate treatment of streams that
provide similar ecological functions produced wildly inconsistent results. For example, in the
arid Southwest, a large ephemeral stream fed by precipitation, such as an arroyo, that is used for
drinking water—and that has a far greater influence on downstream waters than many smaller
jurisdictional “intermittent” streams fed by groundwater—would have been left without clean
water protections under the NWPR.
Second, the NWPR treated similarly situated wetlands inconsistently. A wetland with no
surface water connection to nearby jurisdictional waters was jurisdictional if separated from such
waters by a natural berm or dune, but the same wetland separated by an otherwise identical
artificial berm or dune was not jurisdictional.273 As the Agencies now acknowledge, “[t]his
discrepancy bears no relationship to the actual connections between the features and makes no
scientific or practical sense.”274 And a wetland flooded from jurisdictional waters was
jurisdictional, because such flooding creates a “surface connection with another jurisdictional
water”; however, a wetland that floods into jurisdictional waters was not jurisdictional, despite
the surface water connection.275 The Agencies now conclude that there is “no compelling
scientific or legal basis” for this distinction.276 The NWPR’s arbitrary distinctions between
wetlands with similar hydrology and functioning was the hallmark of unreasoned decisionmaking.
2.

The NWPR violated the Clean Water Act.

The NWPR also codified an unlawful interpretation of the Clean Water Act; it was
incompatible with the sole congressional objective set out in the first words of the Act and
upended 40 years of Supreme Court precedent and agency practice protecting waters that
significantly affect the quality of traditional navigable waters. Moreover, the two jurisdictional
tests at the heart of the NWPR––the relative permanence and continuous surface connection
requirements––were rejected by a majority of the Supreme Court for lacking any “support in the
language and purposes of the Act or in [the Court’s] cases interpreting it.”277 This affront to the
Clean Water Act and implementing Supreme Court precedent should never return.
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a.

The NWPR was incompatible with the Clean Water Act’s
objective.

In light of a statute declaring as its sole objective to “restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters,”278 it was plainly unlawful for the
NWPR to strip protections from millions of stream miles and wetland acres that science shows
are integral to the quality of downstream navigable waters.279 For decades, the Supreme Court
and courts across the country have recognized that achieving the Act’s objective requires
protecting waters and wetlands that significantly affect navigable water quality.280
Emphasizing the Clean Water Act’s objective, the Supreme Court held in County of Maui
v. Hawaii Wildlife Fund that courts must reject interpretations of the Act that carry
“consequences that are inconsistent with major congressional objectives, as revealed by the
statute’s language, structure, and purposes.”281 The Court explained that statutory interpretations
should not “creat[e] loopholes that undermine the statute’s basic federal regulatory
objectives.”282 It is difficult to conceive of a greater loophole than the one created by the NWPR.
By stripping protections from integral streams and wetlands, the NWPR encouraged polluters to
discharge waste upstream of traditional navigable waters, allowing “[t]he navigable part of the
river [to] become a mere conduit for upstream waste,”283 not to mention damaging the
unprotected streams and wetlands themselves. Such consequences are incompatible with the
Act’s objective and with the logic of County of Maui.
To be sure, the Agencies have discretion, based on their scientific expertise, to determine
which waters require protection to achieve the Act’s objective.284 But that deference does not
extend so far as to permit the Agencies to disregard science and the Act’s objective or to strip
278
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protections from streams, wetlands, and lakes that undisputed science shows are integral to water
quality. Indeed, as the Agencies have now concluded, “the NWPR did not appropriately consider
the water quality impacts of its approach to defining ‘waters of the United States,’ in
contravention of Congress’s objective in the Clean Water Act ‘to restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters’ . . . .”285
In promulgating the NWPR, the Agencies wrongly suggested that the Clean Water Act’s
sole “objective” set out in Section 101(a) must be balanced against—and ultimately yield to—the
“policy” described in Section 101(b) “to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution.”286 But nothing in
the text, structure, or legislative history of the Act suggests that Congress enacted Section 101(b)
as an exception to the Act’s water quality objective, carving out huge swaths of the nation’s
streams and wetlands from the Act’s regulatory protections. To the contrary, the Act was passed
in 1972 because of the failures of state-based regulatory systems that “ha[d] been inadequate in
every vital aspect,”287 bringing about a “total restructuring” that assigned the federal government
the predominant role.288 The cooperative federalism approach outlined in Section 101(b) has
nothing to do with excluding surface waters from the Act’s jurisdiction; it is about sharing the
responsibilities for protecting the “waters of the United States.” The Proposed Rule’s reasoned
interpretation of the relationship between Sections 101(a) and (b) and the relationship between
the two sections289 further erodes the legal justification for the NWPR.
b.

A majority of the Supreme Court has rejected the NWPR’s
interpretation of “waters of the United States” as unlawful.

Although the Supreme Court in Rapanos v. United States split 4-1-4 over the meaning of
“waters of the United States,” a binding majority rejected Justice Scalia’s plurality interpretation
as impermissible. Because the NWPR codified that repudiated interpretation, it is unlawful. Even
if the majority’s clear rejection of Justice Scalia’s opinion were not binding, the opinion of five
Justices in Rapanos that the NWPR’s governing tests are unlawful is persuasive authority against
the rule.
In the NWPR, the Agencies for the first time embraced the Rapanos plurality’s
interpretation of “waters of the United States.”290 Indeed, that was President Trump’s
directive,291 which the Agencies dutifully followed.292 The NWPR adopted the two main
jurisdictional tests of Justice Scalia’s plurality opinion, declaring that “waters of the United
285
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States” only “encompass relatively permanent flowing and standing waterbodies that are
traditional navigable waters in their own right or that have a specific surface water connection to
traditional navigable waters, as well as wetlands that abut or are otherwise inseparably bound up
with such relatively permanent waters.”293
Yet a majority of the Supreme Court in Rapanos unambiguously rejected the plurality’s
interpretation as an impermissible construction of the phrase “waters of the United States.”294
Justice Kennedy explained that the plurality’s approach was “inconsistent with the [Clean Water]
Act’s text, structure, and purpose,” and that the approach “makes little practical sense in a statute
concerned with downstream water quality.”295 The four Justices in dissent likewise found that the
plurality’s “limitations . . . are without support in the language and purposes of the Act or in our
cases interpreting it.”296
As a consistent line of Supreme Court cases has established, points of law embraced by
any five Justices—even Justices in dissent—are binding precedent.297 Indeed, several circuit
courts interpreting the Rapanos decision itself have looked to the opinions of all the Justices to
ascertain majority-supported rules of law.298 As then-circuit judge Kavanaugh explained, “when
at least five Justices––the dissent plus either the plurality or concurrence––would reach a given
result, then lower courts should reach that result.”299 The alternative––ignoring the four Rapanos
dissenters––would “contradict[] the will of a majority of the Supreme Court,” defying “common
sense” and “vertical stare decisis.”300 It was thus unlawful for the Agencies to base the NWPR on
an interpretation of the Act rejected by a majority of the Supreme Court. Rapanos provides
independent grounds for replacing the NWPR.
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C.

The NWPR was confusing and difficult to implement.

According to its preamble, the NWPR was “intended to establish categorical bright lines
that provide clarity and predictability for regulators and the regulated community.”301 Of course,
even if the NWPR achieved these purported goals, regulatory certainty cannot justify a departure
from the sole objective of the Clean Water Act. As the Supreme Court observed in County of
Maui, “a more absolute position . . . may be easier to administer,” but when “those positions
have consequences that are inconsistent with major congressional objectives, as revealed by the
statute’s language, structure, and purposes,” they must be rejected.302 In any event, the NWPR’s
core test for identifying jurisdictional waters fell far short of achieving either clarity or certainty.
Instead, the “typical year” test was confusing and complex in its application and unpredictable in
its results.
To be jurisdictional under the NWPR, streams were required to flow at least
intermittently in a “typical year”303; adjacent wetlands were jurisdictional if a jurisdictional water
flowed into them in a “typical year”304; and lakes, ponds, and impoundments could be
jurisdictional if they contributed flow to a jurisdictional water in a “typical year.”305 The
Agencies’ “typical year” concept was supposed to delimit these and nearly every other category
of jurisdictional waters, but the concept was fundamentally indeterminate.
“Typical year” was defined under the NWPR as a time “when precipitation and other
climatic variables are within the normal periodic range (e.g., seasonally, annually) for the
geographic area of the applicable aquatic resource based on a rolling thirty-year period.”306 The
NWPR’s preamble described the typical year as having precipitation between the “70th and 30th
percentiles for totals from the same date range over the preceding 30 years.”307 To demonstrate
that a year was “typical” required that the observed rainfall from the previous three months fell
within the 30th and 70th percentiles established by a 30-year rainfall average generated at
NOAA weather stations.308 This was not a simple test; it required expert analysis to determine
what was “typical” in light of drought and floods and left much to interpretation.
Among other flaws, this definition failed to specify which time period was to be averaged
in calculating the normal periodic range—it could be a “seasonal[]” or “annual[]” average, or
some other unspecified time period. Whether precipitation counted as “typical” or “atypical”
depended on whether it was evaluated against an annual or a seasonal average: a dry season
301
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could be atypical compared to the seasonal average, but precipitation over the whole year could
be typical, or vice versa. Consequently, a given stream’s flow could qualify as intermittent—and
thus potentially jurisdictional—or not, depending on whether a given year’s (or season’s)
precipitation was deemed typical or not. The test was far from clear and predictable.
Despite the prior administration’s claims, people could not determine whether a stream or
wetland is jurisdictional by standing on their property. Rather, a property owner needed to
determine the source and timing of flow, whether the stream flowed into a navigable water offproperty, whether wetlands abutted a jurisdictional water, and whether a downstream segment
lacked sufficient flow or otherwise broke jurisdiction. Many of these inquiries required the
decision-maker to trespass onto properties of others, or worse, guess. And in many cases, critical
information that the rule required the property owner to know—such as whether a wetland is
inundated by flooding from a jurisdictional water in a typical year—is not normally recorded.309
Therefore, as the Agencies conceded during the NWPR rulemaking, making these types of
determinations “can be challenging.”310
The typical year test was unclear on its face, contained inconsistent seasonal and annual
elements, and suffered from such inherent uncertainty that a water could be both jurisdictional
and non-jurisdictional in the same year or even in the same minute. In adopting the test, the
NWPR provided no underlying principle to guide agency discretion, inadequately accounted for
changing climatic conditions, and inserted case-by-case analyses for every jurisdictional
determination despite the rule’s claim that it “provide[s] a predictable framework in which to
establish federal jurisdiction.”311 The uncertainty and implementation challenges generated by
the NWPR’s foundational typical year test is yet another basis to replace the NWPR.
For all of these reasons, and the reasons set forth by the federal courts vacating the
NWPR, the Agencies are correct to permanently reject the unlawful and harmful NWPR and to
refrain from readopting it, in any form, in the present rulemaking.
III.

Comments on the Proposed Rule

The Agencies are to be commended for abandoning the NWPR and reviving the more
protective regulatory regime that predated the NWPR. The Proposed Rule’s restoration of
protections for interstate waters, “other waters,” and many streams and wetlands left unprotected
by the NWPR are welcome changes that respect Congress’s stated objective in passing the Clean
Water Act.
In particular, we applaud the Agencies for restoring Congress’ sole “objective” in Section
101(a) of the Act to a central role in defining protected “waters of the United States.” Whereas
the prior administration contorted the Act’s discussion of state authority in Section 101(b) to
override the Act’s water quality objective, the Proposed Rule reads those provisions in harmony,
309
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recognizing that robust water quality protections do not come at the cost of state authority, but
advance it.
The Proposed Rule correctly observes that the federal interest is “indisputable” in
traditional navigable waters, interstate waters, and the territorial seas.312 From that starting point,
the Agencies begin to draw a proper line around federal waters––those that “significantly affect
the integrity of . . . these foundational waters.”313 Consistent with Sections 101(a) and 101(b), the
Proposed Rule reserves to states the regulation of all other waters that do not implicate federal
interests or undermine the Act’s water quality objective. The Proposed Rule further corrects the
NWPR’s misunderstanding that Section 101(b) is “agnostic (or even in opposition) to preventing
pollution and meeting the objective of the Act.”314 To the contrary, Section 101(b) recognizes
states’ authority to “prevent, reduce, and eliminate pollution,”315 not to “weigh the costs and
benefits of doing so,” as the NWPR claimed.316
The Proposed Rule in no way impinges on the state authority reserved in Section 101(b).
States retain the right to regulate non-point sources of pollution in federal and non-federal
waters. Moreover, as Section 101(b) itself provides, states retain the right to “manage the
construction grant programs under [the] Act and implement the permit programs under sections
402 and 404” in federal waters.317 Section 101(b)’s reference to states’ “primary” role in
preventing pollution underscores that Congress intended overlapping state and federal
authority—rather than the ousting of federal protections in waters implicating federal interests.
As the Agencies now acknowledge, and as the Supreme Court has long recognized,
Section 101(b) “creat[es] a partnership between the federal and state governments, in which the
states administer programs under federally mandated standards and are allowed to set even more
stringent standards.”318 By protecting all waters that significantly affect foundational waters of
federal interest, the Proposed Rule properly implements Sections 101(a) and 101(b) of the Act.
Although the Proposed Rule is far more protective than the NWPR, the proposal requires
some revisions to properly reflect the Clean Water Act’s scope and to further the Act’s objective.
In this section, we highlight the areas where we support the provisions of the Proposed Rule,
address many of the Agencies’ specific requests for comments, and identify revisions that need
to be made in the final rule. Our comments in this section are organized into the following broad
topics: (A) traditional navigable waters; (B) waste treatment exclusion; (C) interstate waters; (D)
“significant nexus” standard; (E) “relatively permanent” standard; (F) tributaries; (G) adjacent
wetlands; (H) other waters; (I) prior converted cropland; and (J) economic analysis.

312

Proposed Rule, 86 Fed. Reg. at 69,399.
Id. at 69,399–400.
314
Id. at 69,400.
315
33 U.S.C. § 1251(b).
316
NWPR, 85 Fed. Reg. at 22,270 (emphasis added).
317
Proposed Rule, 86 Fed. Reg. at 69,401.
318
Id. (collecting cases).
313

39

A.

Traditional Navigable Waters: The Agencies must ensure that the term
“traditional navigable waters” is properly interpreted.

Traditional navigable waters are central to the Clean Water Act’s purpose and regulatory
scheme. These and other foundational waters are part of the much broader category of “waters of
the United States,”319 and they affect the bounds of nearly every type of jurisdictional water
feature under the Proposed Rule. The Agencies’ task here is “to decide how far coverage must
extend in order to protect the [nation’s waters].”320 This, in turn, requires a clear definition of
those traditional navigable waters that largely drive the Proposed Rule’s broader protections.
Here, as with every other category of jurisdictional water, the Agencies are guided by the Act’s
objective to protect the nation’s water quality321 and Congress’s concomitant “inten[t] that the
term ‘navigable waters’ be given the broadest possible constitutional interpretation
unencumbered by agency determinations which have been made or may be made for
administrative purposes.”322
We support the Agencies’ proposal to retain the longstanding definition of traditional
navigable waters as “[a]ll waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters which are subject to the
ebb and flow of the tide.”323 Consistent with Supreme Court precedent, this definition includes
all waters which (1) were navigable-in-fact but are no longer,324 (2) are presently navigable-infact,325 and (3) are not and were never navigable-in-fact, but may, through the construction of
reasonable improvements, become navigable in the future.326
Although we generally support the proposed regulatory definition of traditional navigable
waters, the Agencies must ensure that this definition is properly interpreted and applied. Any
failure to properly identify the nearest traditional navigable water could mean a significant nexus
or relatively permanent analysis is improperly conducted by focusing on a water that is farther
away—and where the significant nexus or relatively permanent connection between the waters
319
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may be less apparent. To ensure the accurate interpretation of the proposal’s touchstone term, we
outline several issues that require clarification in the preamble to the final rule, in guidance, or
elsewhere in the codified text.
1.

The Agencies must reiterate that a water’s capacity for use by
recreational watercraft establishes navigability.

We applaud the Agencies for rescinding the prior administration’s needless and
confusing guidance that called into question navigability determinations based solely on
evidence of recreational commerce.327 However, the preamble needs further clarification on this
point.
The Agencies must reiterate that there is nothing suspect about navigability
determinations based on evidence that a river, stream, or lake can support navigation by
recreational watercraft such as canoes, kayaks, or rafts. The Supreme Court has made clear that
the concept of navigability is not restricted to large vessels or any particular type of commercial
navigation:
The capability of use by the public for purposes of transportation and commerce
affords the true criterion of the navigability of a river, rather than the extent and
manner of that use. If it be capable in its natural state of being used for purposes
of commerce, no matter in what mode the commerce may be conducted, it is
navigable in fact, and becomes in law a public river or highway.328
The Court has since reaffirmed “that navigability does not depend on the particular mode in
which such use is or may be had––whether by steamboats, sailing vessels or flatboats,”329 and
that the “lack of commercial traffic [is not] a bar to a conclusion of navigability where personal
or private use by boats demonstrates the availability of the stream for the simpler types of
commercial navigation.”330
Applying these principles, numerous lower courts have held that “the use of a river by
canoeists demonstrates the stream’s availability for commercial navigation.”331 As Corps
regulations confirm, “the presence of recreational craft may indicate that a waterbody is capable
of bearing some forms of commerce, either presently, in the future, or at a past time.”332 Such
use shows that a water is presently navigated, or susceptible to navigation, by craft used in the
327
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burgeoning water-based recreation, sport, and ecotourism industries, thus supporting a finding of
navigability. If a water can support recreational craft, the question of whether it is or was
actually used for recreational commerce is immaterial to its navigability. “The question of . . .
susceptibility in the ordinary condition of the rivers, rather than of the mere manner or extent of
actual use, is the crucial question. . . . The extent of existing commerce is not the test.”333
The prior administration’s rejection of this view was based on two faulty premises. First,
the prior administration appeared to draw a line between transporting commercial goods and
navigation that is itself commerce––e.g., commercial recreation. Yet the Court has repeatedly
held that the particular mode of commerce is irrelevant to the question of navigability.334 “It is
not essential that the river be used for the transportation of water-borne freight by a carrier whose
purpose is to make money from the transportation. . . . To deny that this use of the River is
commercial because it relates to the recreation industry is to employ too narrow a view of
commercial activity.”335
Second, the prior administration claimed that “[s]imply driving across a State line and
using a waterbody, or having the potential to use a waterbody, is similar to the theory of
jurisdiction that the Supreme Court specifically rejected in Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers (“SWANCC”).336 That argument is a straw man. The
question is not whether a water can support any use by out-of-state visitors, but commercial
recreational navigation. SWANCC supports the navigability of waters amenable to such use,
highlighting Congress’ intent to exercise its “commerce power over navigation.”337 Though mere
use of an isolated pit by migratory birds was held to fall outside such power, this says nothing of
commercial navigation, which falls squarely within Congress’ traditional authority over
navigable waters. Indeed, post- SWANCC, the Supreme Court has reaffirmed that “[e]vidence of
recreational use” is relevant to a river’s “susceptibility to commercial use.”338
Notably, the Agencies’ longstanding approach (before deviation by the prior
administration) was that waters capable of supporting recreational craft could support interstate
commercial recreational navigation, and thus are traditionally navigable—regardless of whether
the river presently or historically supported commercial navigation.339 To address the confusion
created by the prior administration, the Agencies should reaffirm this longstanding approach in
the preamble to the final rule. This approach is also consistent with Appendix D to the 2007
Jurisdictional Determination Form Instruction Guidebook prepared jointly by the Corps and
EPA, which we also support retaining.
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2.

The Agencies must clarify that “traditional navigable waters” need not
flow across state boundaries.

Next, the Agencies must clarify that traditional navigability does not turn on whether a
boater can navigate by water over state lines. For example, the Great Salt Lake in Utah is a
closed system that does not flow into any other water or state. Yet as the Supreme Court held,
“the fact that the Great Salt Lake is not part of a [waterborne] navigable interstate or
international commercial highway in no way interferes with [its navigability].”340 The Lake
formed a “‘link in the chain’ of interstate commerce as it flow[ed] through various channels of
transportation, such as railroads or highways,” and that established navigability.341 As the prior
administration acknowledged, “the legislative history suggests that Congress had in mind [an]
expanded notion of interstate commerce when enacting the CWA, including overland links to
commercial navigation on navigable-in-fact waters.”342 Because courts do not discriminate
between types of commerce343 or “water courses”344––e.g., rivers vs. lakes––in determining
navigability, it follows that the capacity of an enclosed lake to support recreational watercraft
establishes its susceptibility to interstate commercial navigation––i.e., that it is a traditional
navigable water.
3.

The Agencies may not lawfully exclude any traditional navigable water.

Relatedly, the Agencies must clarify that traditional navigable waters are jurisdictional
regardless of whether they qualify for one or more of the Proposed Rule’s exclusions for nonjurisdictional waters. The prior administration took the opposite approach, making each category
of jurisdictional water “subject to the exclusions.”345 This meant that “[i]f the water [met] any of
the[] exclusions, the water [was] excluded even if the water satisfie[d] one or more of the
conditions to be a [jurisdictional] water.”346 As we explain in Section III.B, below, this approach
was potentially catastrophic, excluding large navigable lakes used by the public for recreation
and commerce from the Clean Water Act’s protections if the lakes happened to have been
impounded to furnish cooling water for power plants and thus qualified as excluded “waste
treatment systems.” The text of the Proposed Rule’s waste treatment exclusion leaves open the
same risk.347
To be clear, the Agencies lack authority to exclude any traditional navigable waters from
the “waters of the United States” protected under the Act.348 In the final rule, the Agencies must
amend the regulatory text to clarify that traditional navigable waters are not subject to the
exclusions.
340
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4.

If the Agencies combine all foundational waters into one category, they
must clarify that the territorial seas represent a distinct basis for
jurisdiction and not a type of traditional navigable water.

In response to the Agencies’ solicitation of comment “on whether it would be useful to []
streamline the proposed rule by consolidating the traditional navigable waters, interstate waters,
and the territorial seas provisions into one provision,”349 we currently view such consolidation as
unlikely to substantively change the scope of protected waters.
However, if the Agencies are to combine these provisions into one, they must not make
the same mistake as the proposed NWPR, which “included the territorial seas as a type of
traditional navigable water” rather than as a distinct basis for jurisdiction.350 The Clean Water
Act defines the term “territorial seas”351 in a way that typically (if not always) entails a finding of
traditional navigability. However, it is conceivable that some portion of the territorial seas are
too shallow or frozen to support a finding of navigability, creating the risk that such portions
would not be deemed jurisdictional if included as a subset of traditional navigable waters. So as
not “to exclude any portion of the territorial seas,” the final NWPR distinguished between such
waters and traditional navigable waters within a consolidated provision.352 Interstate waters are
at an even greater risk of being excluded if treated as a type of traditional navigable water. If the
Agencies are to consolidate these provisions, they must clarify that the three categories of waters
still represent distinct bases for jurisdiction.
5.

In implementing the Proposed Rule, the Agencies must ensure that
“traditional navigable waters” are not limited to waters that the Corps
has determined to be “navigable waters of the United States” under
Section 10 of the Rivers and Harbors Act of 1899.

In identifying traditional navigable waters, the Agencies have at times limited their
inquiry to whether Corps districts have determined that such waters qualify as “navigable waters
of the United States” under Section 10 of the Rivers and Harbors Act of 1899. In practice, such
“Section 10 waters” are often poorly defined, with determinations based on outdated Corps
studies that underestimate the upstream extent of navigation on many rivers. Consequently, it is
important that the Agencies faithfully apply the approach set forth in Appendix D to the Corps’
Jurisdictional Determination Form Instruction Guidebook (2007), which reaffirms that
traditional navigable waters under the Clean Water Act “include, but are not limited to, the
‘navigable waters of the United States’ under the Rivers and Harbors Act of 1899.353 In
implementing the Proposed Rule, the Agencies cannot rely exclusively on the Corps’ lists of
Section 10 waters to identify traditional navigable waters.
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B.

Waste Treatment Exclusion: The Proposed Rule must be revised to expressly
protect traditional navigable waters from being subject to the waste
treatment exclusion.

The Proposed Rule contains a grave error that must be corrected immediately: as drafted,
the proposal fails to protect important public lakes throughout the Southeast and the nation.
Impounded lakes that previously have been protected as “waters of the United States”—and are
used by the public for boating, fishing, swimming, and drinking water—would be subject to
exclusion from Clean Water Act coverage if power plants use their water for cooling. As a result,
electric utilities and others (such as other industries, marinas, restaurants, or anyone else) could
dump toxic pollutants, as well as heat, into these lakes or fill into coves of lakes with no NPDES
or Section 404 limitations. In order to ensure that existing Clean Water Act protections remain in
place at these lakes, the final rule must include a provision that expressly protects traditional
navigable waters from being subject to the waste treatment exclusion, as set out below.
1.

Public lakes are not waste treatment systems.

The Clean Water Act was enacted in response to the threat that lakes and other public
waterways were being turned into waste treatment systems. As the Senate Public Works
Committee explained, “[t]he use of any river, lake, stream or ocean as a waste treatment system
is unacceptable.”354 But that is exactly what the Proposed Rule would allow.
There has never been any question that the Act protects “waters navigable in fact.”355
Even the unduly restrictive interpretation of “waters of the United States” set out in Justice
Scalia’s opinion in Rapanos includes “relatively permanent, standing or flowing bodies of water
. . . [including] ‘lakes’ . . . .”356
However, the Proposed Rule continues the NWPR’s approach of allowing previously
protected public lakes that are considered “cooling ponds” to be excluded from the Clean Water
Act as waste treatment systems. The NWPR excluded such lakes expressly, by (1) defining waste
treatment systems to include “cooling ponds,”357 and (2) excluding such cooling ponds even if
they are traditional navigable waters.358 But the Proposed Rule has the same effect, by failing to
protect traditional navigable waters from the scope of the waste treatment exclusion. This means
large public lakes in the Southeast—such as Lake Keowee and Lake Monticello Reservoir in
South Carolina, Hyco Lake and Sutton Lake in North Carolina, and Woods Reservoir in
Tennessee—and throughout the country could be considered “waste treatment systems,” even
though thousands of people use them for swimming, boating, and fishing; have homes on them;
and rely on them for drinking water.
Because the Proposed Rule would allow for the elimination of Clean Water Act
permitting requirements for utility discharges into an excluded lake, it would allow the
354
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unpermitted dumping of not just heat (a pollutant under the Act)359 but also all other pollutants
discharged from power plants, including such toxins as mercury, arsenic, and lead. This would
have the effect of negating EPA’s work to revise and put in place vitally important Effluent
Limitation Guidelines for steam electric power plants at these lakes, along with eliminating many
other important pollution limits currently contained in the NPDES permits that protect these
waterbodies. And because the application of other Clean Water Act protections depends on a
lake being a water of the United States, these public lakes would also lose federal protections
against the dumping of fill.
The risk of utilities claiming large public lakes are “cooling ponds” is not speculative; it
is already happening. Hyco Lake in North Carolina, for example, is a large public lake of some
3,800 acres created by damming the Hyco River to provide cooling water for Duke Energy’s
Roxboro power plant.360 Like other cooling lakes, it is used for fishing, boating, and swimming;
many families also own homes on the lake. Duke Energy is currently required to comply with an
NPDES permit before discharging pollutants into the lake.361 However, Duke Energy has
asserted to state regulators that the entire lake is a “cooling pond.”362 If Duke Energy could claim
the waste treatment exclusion, and chose to do so, thousands of people, from homeowners to
visitors to those who depend on the lake for fishing, would be denied the protections of the Clean
Water Act, reversing decades of consistent agency practice. The same is true for cooling lakes
throughout the Southeast and the country.
2.

The Proposed Rule fails to protect these lakes and must be corrected.

The Proposed Rule perpetuates the prior administration’s unlawful approach to the waste
treatment exclusion by failing to ensure that previously protected public cooling lakes remain
protected by the Clean Water Act. It does so by subjecting all categories of waters of the United
States, including traditional navigable waters, to the exclusion.363 While this approach does not
strip protections from these lakes expressly, as the prior administration’s rule did, the result
would be the same: opening up these lakes for utilities to claim they no longer have to comply
with NPDES permitting requirements and pollution limits for their toxic wastewater pollution
and heat.
In its proposed Clean Water Rule, the Obama Administration made the same mistake
when it made all categories of jurisdictional waters subject to the exclusions, but it fixed the
error in the final rule: “The proposed rule referenced paragraphs (a)(1) through (a)(8) [i.e., all
waters including traditional navigable waters were subject to exclusions from the CWA], but the
agencies did not intend to exclude any traditional navigable waters, for example, and the revision
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clarifies that.”364 The Obama Administration’s final rule correctly limited the waste treatment
exclusion to a subset of jurisdictional waters listed in paragraphs (a)(4) through (8).365
This administration must put in place a similar fix. The final rule must correct the
regulatory text to specify that the waste treatment exclusion does not apply to jurisdictional
categories (a)(1) (traditional navigable waters) and (a)(2) (interstate waters). Among other
changes, outlined in the immediately following subsection, the text of paragraph (a)(8) should be
revised to specify: “This exclusion is applicable only to waters listed in paragraphs (a)(3)-(7).”
This revision is needed to ensure that traditional navigable waters, including navigable public
lakes, remain protected under the Clean Water Act. Additional clarity would be added by
specifying in the preamble that the Agencies do not intend to increase the scope of the waste
treatment exclusion and that waterbodies currently subject to NPDES permitting remain
protected by the Act.
3.

Other, positive features of the Proposed Rule’s approach to the waste
treatment exclusion should be retained and incorporated in the final rule.

The Proposed Rule contains positive changes from the prior administration’s approach
that should be retained in the final rule:


The text of the exclusion correctly includes a comma to clarify that the exclusion applies
only to systems created in accordance with the Clean Water Act. The prior
administration’s rule expressly applied the exclusion to pre-Clean Water Act
impoundments, which many public cooling lakes are. The proposed waste treatment
exclusion, with its clarifying punctuation, ensures that impoundments are eligible for the
exclusion only if they are designed, permitted, and—importantly—subject to mitigation
for their impacts under the Clean Water Act’s Section 404 program.366 The final rule
should further clarify that the exclusion applies only when the permittee is using the
system for the approved treatment process.



The Proposed Rule correctly restores the prior text of the waste treatment exclusion,
removing the prior administration’s definition that expressly excluded all “cooling
ponds” from the protections of the Act.



The Proposed Rule’s preamble includes several important statements that should be
added to the text of the final Rule:
o Upstream waters remain jurisdictional.
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o A waste treatment system that is abandoned or otherwise ceases to serve the
treatment function for which it was designed does not continue to qualify for the
exclusion.
o The waste treatment exclusion is available only to the permittee.
Accordingly, the waste treatment exclusion in the final Rule should read (additions
shown in italics):
(8) Waste treatment systems, including treatment ponds or lagoons, designed to
meet the requirements of the Clean Water Act are not waters of the United States,
subject to the following:
(a) This exclusion is applicable only to waters listed in paragraphs (a)(3)-(7);
(b) Only the permittee using the system for the treatment function for which
such system was designed may qualify for this exclusion;
(c) This exclusion does not affect the status of jurisdictional waters upstream
of a waste treatment system; and
(d) A waste treatment system that is abandoned or otherwise ceases to serve the
treatment function for which it was designed does not continue to qualify for this
exclusion.
With these changes and suggested text incorporated, the final rule will appropriately
confirm that public lakes and drinking water reservoirs that also happen to provide cooling water
to industrial facilities are appropriately protected under the Clean Water Act.
C.

Interstate Waters: The Proposed Rule appropriately restores categorical
protections for all interstate waters, consistent with longstanding practice
and the objective of the Clean Water Act.

An “interstate water” is generally one that forms a border between two states or that
crosses a state boundary. Few would argue that a “navigable” interstate water and its tributaries
are not “waters of the United States.” However, the NWPR for the first time excluded from the
Clean Water Act’s protection for certain ponds, lakes, rivers, and streams that cross state lines
but have no surface connection to larger downstream waters. Ever since Congress began
regulating water pollution control, these non-navigable interstate waters have been protected by
the federal government. The NWPR’s approach was not only an outlier; it was wrong.
The Agencies now properly recognize that interstate waters should receive categorical
protection, as they have for decades. Interstate waters include “all waters that Congress has
sought to protect since 1948,” including “all rivers, lakes, and other waters that flow across, or
form part of, state boundaries,” regardless of whether these waters meet the relatively permanent
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or significant nexus standards.367 Categorically protecting interstate waters also warrants
protecting waters that significantly affect the chemical, physical, or biological integrity of those
interstate waters, to foster consistency with the objective of the Act and restore the Agencies’
longstanding interpretation. We support the Agencies’ restoration of protections for interstate
waters, for their adjacent wetlands, and for all tributaries, non-adjacent wetlands, and other
waters that significantly affect interstate waters.
1.

From the Water Pollution Control Act of 1948 on, Congress has affirmed
that all navigable and non-navigable interstate waters fall under federal
protection.

Decades before it acknowledged that the nation suffered from water quality issues,
Congress enacted legislation to preserve the navigability of waters for commerce. The Rivers and
Harbors Act of 1899, through a section known as the Refuse Act, directed that no “refuse” could
be discharged to, or piled on the banks of, the “navigable waters of the United States and their
tributaries” without a Corps permit.368 Congress realized that to be effective, the jurisdiction of
the Refuse Act had to be extensive.
Congress enacted the Water Pollution Control Act of 1948 to address the nation’s
mounting water pollution problem.369 Instead of focusing on navigation, the Water Pollution
Control Act broadened the reach of federal control to include all interstate waters, which it
defined as “all rivers, lakes, and other waters that flow across, or form a part of, state
boundaries.”370 Unlike the Refuse Act, the Water Pollution Control Act made no distinction
between navigable and non-navigable interstate waters.
In 1961, Congress amended the Water Pollution Control Act to extend the jurisdiction of
the Act to all “interstate or navigable waters” and the tributaries of each.371 Through this change,
Congress established two independent bases for federal jurisdiction: (1) all navigable waters; and
(2) all interstate waters, whether navigable or not. Then, in 1965, Congress further amended the
Water Pollution Control Act, adding (among other protections) that if states did not set water
quality standards for “interstate waters or portions thereof,” the federal government could step in
and do so.372 Again, without qualification, all interstate waters fell under federal jurisdiction.
A few years later, in an attempt to forestall the development of the Clean Water Act of
1972, President Nixon and the Corps attempted to resurrect the Refuse Act and create a federal
regulatory program that would address the nation’s water quality problem.373 Although the
program commenced in July 1971,374 it suffered a significant setback later that year when a
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federal district court held that the Corps lacked authority under the Refuse Act’s narrow scope to
issue permits on non-navigable waters.375
It is telling that in fashioning the Clean Water Act, Congress determined that the
jurisdictional reach of the Refuse Act—limited by navigability—was inadequate to keep the
nation’s waters clean and thus expanded federal protections to the streams, wetlands, and other
waters that affect the chemical, physical, or biological integrity of the nation’s waters.
2.

The legislative history, plain language, and regulatory interpretations of
the Clean Water Act, as well as Supreme Court case law, confirm that the
Act’s protections extend to both navigable and non-navigable interstate
waters.

While the various provisions of the Clean Water Act were being debated, it became
apparent that Congress did not intend to abandon any waters already protected under the Water
Pollution Control Act and its pre-Clean Water Act amendments. For instance, in an early draft of
the Clean Water Act, the reach of the Act was based on the limits of the Rivers and Harbors Act
of 1899—that is, the “navigable waters of the United States.”376 It was not long before the word
“navigable” was removed from this provision, clarifying Congress’s intent that “waters of the
United States” under the Clean Water Act encompassed more waters than the Rivers and Harbors
Act of 1899’s “navigable waters of the United States.”
The Clean Water Act’s legislative history confirms that the Act was “not merely another
law ‘touching interstate waters”’; rather, the Act was “viewed by Congress as a ‘total
restructuring’ and ‘complete rewriting’ of the existing water pollution legislation.”377 In the
Conference Report, the conferees stated that they “fully intend[ed] that the term ‘navigable
waters’ be given the broadest possible constitutional interpretation unencumbered by agency
determinations which have been made or may be made for administrative purposes.”378 In
enacting the Clean Water Act, Congress thus expanded federal jurisdiction over the nation’s
waters, including interstate waters.
The Act’s text also supports this interpretation. As explained above, prior to the passage
of the Clean Water Act, states were required to establish water quality standards for all interstate
waters,379 whether navigable or non-navigable. Then, when Congress passed the Clean Water
Act, Section 303(a) of the Act provided that these water quality standards would remain in effect
and that EPA would actively assess the standards and promulgate revised standards if
375
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necessary.380 If Congress meant to exclude non-navigable interstate waters from the Act’s
protections, Congress would have had to include language signaling a departure from the
ongoing requirement that states enact water quality standards for these waters. Congress included
no such language limiting the standards to navigable interstate waters,381 confirming their
continued coverage under the Act.
Further, the manner in which EPA and the Corps interpreted “waters of the United
States” under every administration until the prior one also demonstrates that the Act was meant
to cover interstate waters whether they are navigable or not. In 1973, EPA issued its first rule
interpreting “waters of the United States,” in which the agency defined its jurisdiction under the
Act to cover “interstate waters” in addition to “navigable waters of the United States.”382
Although the Corps initially attempted to confine the Act’s jurisdiction to only cover the
“navigable waters of the United States” and their tributaries, claiming it lacked the resources to
regulate anything more, by 1977 it had adopted the same test as EPA.
In the preamble to its 1977 regulations, the Corps accepted as correct EPA’s broader
interpretation of the Act’s scope, explaining that “[t]he [e]ffects of water pollution in one state
can adversely affect the quality of the waters in another, particularly if the waters involved are
interstate.”383 Of course, this observation is true whether an interstate water is navigable or not.
Significant discharges of pollutants into any water that is bisected by or runs along a state
boundary could cause adverse water quality effects to all of the states that the water touches.
The Supreme Court has also repeatedly affirmed the importance—and the breadth—of
federal protections for interstate waters and has never limited the scope of those protections
based on navigability. As the Court pointed out in City of Milwaukee v. Illinois, the Clean Water
Act “occupied the field” of water pollution regulation.384 In particular, the Court noted that the
Act displaced the “often vague and indeterminate”385 federal common law to provide a crucial
forum for the resolution of interstate water disputes.386 This statutory program was intended to be
“comprehensive,” “far-reaching,” and “all-encompassing,” leaving “no room for courts to
attempt to improve on that program.”387 Thus, finding that the Act implicitly excludes a large
category of interstate waters—those that are not navigable—is contrary to the Court’s clear
affirmance of the Act’s breadth and the importance of the Act’s creation of a statutory program
for resolving interstate disputes.
Nor do the Court’s subsequent decisions limit the Clean Water Act’s applicability to
interstate waters based on navigability.388 It is well established that “the term ‘navigable’ as used
in the Act is of limited import.”389 And of the Court’s key decisions interpreting the scope of
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“waters of the United States” since City of Milwaukee, none have squarely dealt with interstate
waters. SWANCC and Rapanos both dealt with wholly intrastate waters and contained no
analysis of the proper scope of jurisdiction over interstate waters with respect to navigability.390
United States v. Riverside Bayview Homes similarly did not contend with the Act’s coverage of
interstate waters.391 Finding that “waters of the United States” excludes non-navigable interstate
waters—despite a lack of any such suggestion by the Supreme Court and given the Court’s clear
instruction that the Act should be interpreted as comprehensive—would contradict the Court’s
precedent.
Until the prior administration finalized the NWPR, the Agencies had always extended
jurisdiction to interstate waters, consistent with the Act. As the Supreme Court has held,
longstanding regulatory interpretations that have been scrutinized by the public and by Congress
and have survived statutory amendments should be presumed to be correct.392 The Supreme
Court’s repeated recognition of the Act’s breadth, including its coverage of interstate waters,
further affirms that the Agencies’ longstanding interpretation is the right one.
The Act’s protections extend to interstate waters, and the Agencies have properly
recognized this fact by restoring protections to these critical waters—regardless of navigability—
in the Proposed Rule.
3.

Broad protection of interstate waters is required to give full effect to the
Clean Water Act and to protect downstream states and tribes from out-ofstate pollution.

As discussed immediately above, in enacting the Clean Water Act pursuant to its
Commerce Clause authority, Congress intended that “waters of the United States” be given the
“broadest possible constitutional interpretation,”393 consistent with the goal of “establish[ing] an
all-encompassing program of water pollution regulation.”394 Thus, the interpretation of “waters
of the United States” most faithful to the Act is one that extends jurisdiction to the broadest
reaches of Congress’s Commerce Clause authority. Because regulating interstate waters is an
essential component of protecting the nation’s waters and is well within the scope of what the
Commerce Clause allows, the Agencies are correct to interpret “waters of the United States” to
encompass all interstate waters.
The Supreme Court has “recognized . . . that ‘[t]he power of Congress over interstate
commerce is not confined to the regulation of commerce among the states,’ but extends to
activities that ‘have a substantial effect on interstate commerce,’”395 including “activities that do
so only when aggregated with similar activities of others.”396 Industries throughout the economy
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contribute to water pollution, and water pollution in turn negatively affects sectors throughout
the economy and across the nation.
Thus, preventing water pollution—including pollution of interstate waters—has a
substantial effect on interstate commerce. Farmers—who produce food and fiber products worth
at least $197 billion per year for consumers across the nation—rely heavily on clean water for
irrigation.397 The nation’s fishing industry contributes over $89 billion to the economy per
year398 but suffers millions of dollars in losses when water is polluted.399 The tourism industry,
reliant on clean water to draw travelers to the nation’s beaches, rivers, and lakes, loses close to
$1 billion each year as a result of nutrient pollution and harmful algal blooms alone.400 The real
estate industry suffers, too, when water is polluted: Property values are up to 25% higher when
nearby waters are clean.401 All of these industries rely on clean water drawn from rivers, streams,
lakes, and wetlands that extend throughout the nation and across state lines.
Additionally, as the Agencies have recognized for many years and reaffirmed in the
Proposed Rule, the degradation of water in one state may affect other states.402 And despite the
fact that states may share a waterway, they may not share equal levels of concern for preserving
the quality of the resource. Downstream states cannot control the actions of their upstream
neighbors, who have strong incentives to choose growth over resource protection because much
of the cost of resource destruction is borne downstream. Voters in upstream states likely would
reject regulatory measures that impose costs where they live but deliver benefits to communities
downstream403; likewise, voters in downstream states may conclude that regulation in their state
is not worthwhile because it cannot solve the water pollution problem in light of the lack of
protections upstream.404 As the Supreme Court clarified in Hodel v. Virginia Surface Mining &
Reclamation Association, “prevention of this sort of destructive interstate competition is a
traditional role for congressional action under the Commerce Clause.”405 Accordingly, as Justice
Kennedy observed in Rapanos, “the [Clean Water Act] protects downstream States from out-ofstate pollution that they cannot themselves regulate.”406 So, too, must the Clean Water Act
protect downstream tribes from upstream pollution that they cannot control; protection of
“interstate waters” must include protection of waters that cross or form the boundaries of
federally recognized tribes.
The jurisdictional determinations made under the NWPR provide a stark illustration of
the potential for destruction or pollution of waters in one state to harm waters in another state. As
shown on the map attached as Appendix C to these comments, our review of a mere sample of
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NWPR-era jurisdictional determinations revealed hundreds of non-jurisdictional determinations
for streams, wetlands, and other aquatic resources located within watersheds that flow
downstream across state boundaries.407 Because this map covers only a fraction of all AJDs
issued under the NWPR—less than 6%—the number of instances in which waters within
watersheds that cross state lines were excluded from Clean Water Act protection under the
NWPR is likely much higher.
4.

The Agencies’ proposed methods for determining the scope of
jurisdictional interstate waters are easily administrable, align with the text
and objective of the Clean Water Act, and should be adopted.

Giving effect to the Clean Water Act as Congress intended it to be construed, the
Proposed Rule properly provides that all interstate waters are waters of the United States. The
Agencies similarly extend protections to waters that significantly affect the integrity of interstate
waters. Each approach is consistent with the objective of the Clean Water Act, its text,
longstanding agency practice, and relevant case law.
Accordingly, lakes, ponds, similar still water features, and wetlands that cross state or
tribal boundaries should be considered jurisdictional interstate waters in their entirety.408 Waters
significantly affecting the integrity of these interstate waters, therefore, will also properly be
considered jurisdictional under the significant nexus analysis, including streams flowing into the
interstate water bodies, wetlands, and other waters.
In determining the relevant reach of an interstate water or stream that will be considered
jurisdictional, the Agencies should utilize stream order. As the Agencies note, stream order is a
common, established classification system for differentiating the branches of a stream network409
and is a familiar tool to the Agencies themselves.410 Thus, where a river crosses a boundary
between states, or between a state and tribal land, the entire length designated as the same stream
order as the boundary crossing should be considered a jurisdictional interstate water. And where
a river or stream itself forms the boundary, the entire length of stream forming the boundary is,
by definition, an interstate water; the entire length of stream forming the boundary should
therefore be jurisdictional, along with any additional reach of the stream that is of the same
stream order as the portion forming the boundary. This approach to delineating the extent of
interstate waters protects downstream states by ensuring that the length of a stream or river they
share with other states will not fall prey to the interstate collective action problems described
above.
Additionally, under the Proposed Rule, waters upstream of a lake, pond, wetland, or
stretch of river or stream designated as an interstate water will properly benefit from protections
as waters that significantly affect the chemical, physical, or biological integrity of the interstate
407

See NJD Map (attached as Appendix C).
See Proposed Rule, 86 Fed. Reg. at 69,418.
409
Id.
410
The Rapanos Guidance, for instance, relied on stream order in delineating the relevant reach of a stream for
purposes of applying the significant nexus analysis. Rapanos Guidance at 10. Although the Agencies should depart
from case-by-case approaches for determining the jurisdiction of tributaries, the Agencies have experience analyzing
stream order as part of the application of the significant nexus analysis set forth in the Rapanos Guidance.
408

54

waters. This approach also consequently provides benefits to the downstream waters that flow
from any interstate stretch, further protecting downstream states and effectuating the Clean
Water Act’s objective.
D.

“Significant Nexus” Standard: The Agencies rightly propose to rely on a
functional, scientific standard for jurisdiction, yet the “significant nexus”
standard must be applied consistent with the Act’s objective, Congress’s
intent, Supreme Court precedent, and science.

Determining the reach of a statute enacted to “restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters” is inherently a science-based question
that considers the functional relationship among waters. Congress’s definition of “navigable
waters” as “waters of the United States” incorporates the scientific reality that waters are
interconnected.411 The Supreme Court and lower courts across the country have consistently
looked to the significant effects waters may have on other waters and have used the phrase
“significant nexus” to describe this connection. And for decades, the Agencies faithfully honored
this statutory mandate to consider science by protecting as “waters of the United States” not only
foundational waters, but also those streams, wetlands, and other waters whose degradation would
harm such foundational waters.
By ignoring the recommendations of their own experts412 and adopting a non-scientific
approach that ignores streams’ and wetlands’ significant effects on water quality, the prior
administration in adopting the NWPR defied the Clean Water Act’s mandate to protect the
chemical, physical, and biological integrity of the nation’s waters. Now, the Agencies
appropriately correct course; as proposed,
when the agencies are conducting a case-specific evaluation for significant nexus,
they examine the connections between the water (including any similarly situated
waters in the region) and downstream foundational waters and determine if those
connections significantly affect the chemical, physical, or biological integrity of
the downstream foundational water . . . .413
The Agencies’ final rule should incorporate this functional, scientific approach to
jurisdiction, implemented consistent with the Act’s clear objective, congressional intent,
Supreme Court precedent, and science.
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1.

Congress intended for Clean Water Act protections to be driven by science
and consideration of the connectivity of waterbodies and their functions as
embodied in the “significant nexus” test.

Congress’s intent in enacting the Clean Water Act is clear. Set out in the first section of
the statute, the Clean Water Act’s objective “is to restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.”414 As a unanimous United States Supreme Court
acknowledged in Riverside Bayview, this unequivocal “objective incorporate[s] a broad, systemic
view of the goal of maintaining and improving water quality: as the House Report on the
legislation put it, the word ‘integrity’ . . . refers to a condition in which the natural structure and
function of ecosystems [are] maintained.”415 “Protection of aquatic ecosystems, Congress
recognized, demand[s] broad federal authority to control pollution because ‘[w]ater moves in
hydrologic cycles and it is essential that discharge of pollutants be controlled at the source.’”416
According to Congress, the Clean Water Act’s protections must extend to “navigable waters,
portions thereof, and their tributaries,” for the health of the “aquatic ecosystem” and “well-being
of human society.”417 It was “in view of the breadth of federal regulatory authority contemplated
by the Act itself and the inherent difficulties of defining precise bounds to regulable waters, [that
the Riverside Bayview Court found] the Corps’ [exercise of its] ecological judgment about the
relationship between waters and their adjacent wetlands provides an adequate basis for a legal
judgment that adjacent wetlands may be defined as waters [of the United States] under the
Act.”418
The significant nexus test heeds the objective and framework that Congress established in
passing the Clean Water Act: protecting the nation’s waters requires a regulatory regime driven
by the science of waterbody functions and connectivity. It would be impossible to ensure the
comprehensive protection and steady progress required by the Act without an approach that
accounts for the importance of streams, wetlands, and other waterbodies—and their functions—
to the chemical, physical, and biological integrity of downstream and other jurisdictional waters.
Any such alternative approach would “have consequences that are inconsistent with major
congressional objectives” in enacting the Clean Water Act. 419
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2.

For decades, the Supreme Court, lower courts, and the Agencies have
protected waters that significantly affect downstream waters as “waters of
the United States.”

Over several decades and multiple decisions, the Supreme Court confirmed the Clean
Water Act’s broad scope, holding that waters that significantly affect the quality of foundational
waters are “waters of the United States.”420
Beginning in 1985, the Court in Riverside Bayview upheld the Corps’ exercise of
jurisdiction over wetlands whose functions the Corps concluded “may affect the water quality of
adjacent lakes, rivers, and streams even when the waters of those bodies do not actually inundate
the wetlands.”421 In SWANCC, decided in 2001, the Court rejected the Corps’ attempt to assert
jurisdiction over an “isolated,” “abandoned sand and gravel pit” solely on the basis that the pit
served as a habitat for migratory birds.422 The Court recognized that “[i]t was the significant
nexus between the wetlands and ‘navigable waters’ that informed [its] reading of the [Clean
Water Act] in Riverside Bayview Homes,” but found such a nexus lacking.423
Most recently, in Rapanos, Justice Kennedy followed the Court’s prior decisions when he
demanded that the Corps demonstrate an ecological nexus between the wetlands it sought to
regulate and other jurisdictional waters. As Justice Kennedy articulated, a water has a
“significant nexus,” and is thus jurisdictional under the Clean Water Act, if the water or its
functions, “significantly affect the chemical, physical, and biological integrity” of traditional
navigable waters.424 Every federal court of appeals to consider the issue has also held that waters
satisfying the “significant nexus” standard are “waters of the United States.”425
Consistent with this Supreme Court precedent and the objective of the Act, the Agencies
have for decades protected streams, wetlands, and other waterbodies that significantly affect
other jurisdictional waters426—with the exception of the brief period in which the prior
administration’s now-invalidated NWPR was in effect. The Agencies should continue their
longstanding practice of applying the Court’s significant nexus analysis under this rule.
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3.

The Agencies must apply the significant nexus standard consistent with the
Clean Water Act objective, Supreme Court precedent, the Agencies’
technical expertise and experience, and science.

Consistent with the science of connectivity, a water has the requisite “significant nexus”
if the water “either alone or in combination with similarly situated [waters] in the region,
significantly affect the chemical, physical, or biological integrity of other covered waters more
readily understood as ‘navigable.’”427 As the Agencies recognize, the Proposed Rule does not
define several terms contained in this standard. Therefore, the following subsections recommend
approaches for determining (1) which waters are “similarly situated,” and thus should be
analyzed in combination, (2) in the “region,” and (3) the types of functions that should be
analyzed to determine if waters significantly affect the chemical, physical, or biological integrity
of foundational waters.
In addition, we recommend that the Agencies more completely incorporate the science of
connectivity as described in the Science Report to further guide decisionmakers’ analyses. The
extensive body of literature that supported the 2015 Clean Water Rule is more than sufficient to
support protecting “waters of the United States” based on the connectivity of waters within an
aquatic system. And that body of research has only grown since 2015. Appendix F to these
comments contains a list of more recent relevant literature, the majority of which we have
submitted to the EPA Docket Center to accompany these comments.
The recommendations provided below, if followed, will ensure the implementation of the
“significant nexus” standard is consistent with the Clean Water Act’s scientific objective,
scientific literature, Supreme Court precedent, and lawful past agency practice.
a.

The Agencies should treat waters as “similarly situated” where
they function similarly and function together in affecting
downstream waters.

As the Agencies correctly acknowledge in their proposal, “[s]cience supports analyzing
the contributions of ‘similarly situated’ waters in combination with each other for their effect on
downstream foundational waters.”428 Despite this conclusion, the Agencies do not define an
approach to implementing this term.
In finalizing their rule, the Agencies should treat waters as “similarly situated” where
they function similarly and function together in affecting foundational waters. This means that
the Agencies should not treat tributaries similarly situated only with other tributaries or only with
other tributaries within the same stream order or flow regime, adjacent wetlands similarly
situated only with other adjacent wetlands, or “other waters” as similarly situated only with
“other waters.”429 It also means that the Agencies should depart from the overly narrow approach
taken in the Rapanos Guidance to limit “similarly situated” waters to “a tributary and its adjacent
427
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wetlands.”430 The Agencies should instead follow the best available science, by considering
streams, wetlands, and other waters “similarly situated” based on their functions and cumulative
effect on the chemical, physical, or biological integrity of downstream waters.431
Assessing the functions of streams, wetlands, and other waters in combination where they
function together to affect downstream waters is consistent not only with Justice Kennedy’s
articulation of the “significant nexus” standard, but also with the best available science.
Scientists regularly aggregate the effects of groups of waters, multiplying the known
effect of one water by the number of similar waters in a specific geographic area, or to a certain
scale.432 This kind of functional aggregation of tributaries, wetlands, non-adjacent, and other
types of waters is well-supported in the scientific literature,433 and by the Agencies’ conclusions
summarized in their record here434 and in the Science Report. In the Science Report, the
Agencies concluded that “[t]he incremental effects of individual streams and wetlands are
cumulative across entire watersheds and therefore must be evaluated in context with other
streams and wetlands.”435 For example, “the amount of water or biomass contributed by a
specific ephemeral stream in a given year might be small, but the aggregate contribution of that
stream over multiple years, or by all ephemeral streams draining that watershed . . . can have
substantial consequences on the integrity of the downstream waters.”436
Different types of waters are regularly aggregated to estimate their combined effect on
downstream waters in the same watershed. This is because chemical, physical, or biological
integrity of downstream waters is directly related to the collective contribution of upstream
waters that flow into them, including any tributaries and adjacent wetlands. As a result, the
health of larger downstream waters is directly related to the collective health of waters located
upstream, including waters such as wetlands that may not be hydrologically connected but
function together to prevent floodwaters and contaminants from reaching downstream waters.437
When considering the effect of an individual stream or wetland, including the cumulative
effect of all the contributions and functions that a stream or wetland provides is also essential.
“For example, the same stream transports water, removes excess nutrients, mitigates flooding,
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and provides refuge for fish when conditions downstream are unfavorable; ignoring any of these
functions would underestimate the overall effect of that stream.”438
EPA’s Science Advisory Board has endorsed this approach: “aggregating ‘similarly
situated’ waters is scientifically justified, given that the combined effects of these waters on
downstream waters are often only measurable in aggregate.”439 “At times, the effects of one
small system on a much larger downstream waterbody may be challenging to ascertain, but many
small systems in aggregate can have a large effect on the biological and chemical integrity of the
larger downstream water bodies.”440 This aggregation, the Board explained, should “be based on
functional attributes and flowpaths.”441 The Agencies should adopt this approach in the final
rule.
The Agencies have previously considered waters as “similarly situated” “where they
perform similar functions that affect downstream waters and function together within the
watershed that drains to the nearest [foundational water].”442 Since the focus of the “significant
nexus” standard is on protecting and restoring the chemical, physical, and biological integrity of
the nations’ waters, the Agencies should likewise interpret the phrase “similarly situated” in the
final rule here in terms of “whether particular waters are providing common, or similar, functions
for downstream waters such that it is reasonable to consider their effect together.”443
b.

For the purpose of analyzing the aggregate effects of similarly
situated waters and their functions, “the region” should be no
smaller than the watershed.

Because “[t]he incremental effects of individual streams and wetlands are cumulative
across entire watersheds,”444 the “region” for purposes of assessing the aggregate effects of
similarly situated waters should be no smaller than the relevant watershed. That is, in conducting
their functional analysis, the Agencies should aggregate the downstream effects of similarly
situated waters, at minimum, across the relevant watershed in determining whether the requisite
nexus is present.
The Science Report supports evaluating waters on a watershed scale, concluding
“[c]umulative effects across a watershed must be considered when quantifying the frequency,
duration, and magnitude of connectivity, to evaluate the downstream effects of streams and
wetlands.445 Indeed, it is the incremental contributions of individual streams and wetlands that
accumulate across entire watersheds, and their effects on downstream waters “must be evaluated
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in context of other streams and wetlands” in that watershed.446 For example, “[t]he amount of
nutrients removed by any one stream over multiple years or by all headwater streams in a
watershed in a given year can have substantial consequences for downstream waters.”447
Similarly, “the amount of water or biomass contributed by a specific ephemeral stream in a given
year might be small, but the aggregate contribution of that stream over multiple years, or by all
ephemeral streams draining that watershed in a given year or over multiple years, can have
substantial consequences on the integrity of the downstream waters.”448 Cumulative effects of
streams, wetlands, and open waters across a watershed must be considered because “[t]he
downstream consequences,” such as “the amount and quality of materials that eventually reach a
river” or other foundational water, “are determined by the aggregate effect of contributions and
sequential alterations that begin at the source waters and function along continuous flowpaths to
the watershed outlet.” 449
Despite this scientific reality, and Justice Kennedy’s admonition to consider the
cumulative effects of “similarly situated” waters “in the region,” the Rapanos Guidance limited
the inquiry to within a “stream reach”—“i.e., from the point of confluence, where two lower
order streams meet to form the tributary, downstream to the point such tributary enters a higher
order stream.” The Agencies should reject this approach and adopt the scientifically valid
interpretation of “in the region”: in most cases, in the watershed.
Watersheds are generally regarded by governmental, academic, scientific, and other
entities as the most appropriate spatial unit for water resource management.450 To restore or
maintain the health of a downstream affected water, it is standard practice is to evaluate the
condition of the waters that are in the contributing watersheds and to develop a plan to address
the issues of concern.451 Scientists utilize watersheds to evaluate the connections and strength of
those connections that are fundamental to the significant nexus inquiry.452 Indeed, “[n]umerous
modeling and simulation tools can now be modified and applied to investigate watershed-scale
hydrologic connectivity dynamics” (both functional and structural connectivity) from nonadjacent wetlands and headwaters to downstream surface-water systems.453 For example, at the
watershed scale, hydrological models can quantify the effect of non-adjacent wetlands on
streamflow.”454
Moreover, the functions of contributing waters across a watershed are inextricably linked
and have a cumulative effect on the integrity of the downstream traditional navigable water,
interstate water, or the territorial sea.455 For these reasons, as the Agencies have previously
446
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determined, it is more appropriate to conduct a” significant nexus” analysis at the watershed
scale than to focus on a specific site, such as an individual stream segment.456 And once the
jurisdictional status for a particular water within a watershed has been established, field staff
should apply the significant nexus analysis for that water to any subsequent determinations if
they establish (and document) that the water at issue is the same type and in the same watershed
as the jurisdictional water. This approach is consistent with Justice Kennedy’s conclusion that
“[w]here an adequate nexus is established for a particular wetland, it may be permissible, as a
matter of administrative convenience or necessity, to presume covered status for other
comparable wetlands in the region.”457
In terms of defining the scope of the watershed, a logical and scientifically valid
approach is the watershed that drains to the nearest foundational water through a single point of
entry. A “single point of entry watershed” is the “drainage basin within whose boundaries all
precipitation ultimately flows to the nearest single traditional navigable water, interstate water, or
the territorial sea.”458 It includes all streams, wetlands, lakes, and open waters within its
boundaries.459 Since the objective is to ensure the quality of receiving coastal waters, rivers,
lakes, and other foundational waters, the “region” for the purpose of a “significant nexus”
analysis should be the watershed (perhaps, watersheds) that includes all of the streams, wetlands,
and other critical waters that are contributing to the receiving water since the cumulative effect
of these streams, wetlands, and other critical waters will primarily determine its quality.460
Although in many instances a single point of entry watershed will be appropriate, there
may be times when a single point of entry watershed is too small. Take the case of prairie
potholes, for example, where multiple single point of entry watersheds or even an eco-region
may be the best scale to examine the aggregate effect of these critical wetlands. In addition, there
may be instances in which the Agencies should review neighboring watersheds to determine
whether they are sufficiently similar to the watershed at issue to warrant aggregation of wetlands
in more than one watershed in conducting the significant nexus analysis. Where watersheds
exhibit strong similarities, aggregating wetlands from multiple watersheds could lead to greater
administrative efficiencies, improved clarity and certainty, and more scientifically sound
analyses.
In sum, a “similarly situated” analysis should be conducted where it is determined that
there is a likelihood that there are waters that function as a system to affect downstream water
integrity. Therefore, the watershed is the most reasonable region within which to assess whether
a significant nexus exists, because the quality of downstream waters is dependent on the
condition of the contributing upstream waters, including streams, lakes, and wetlands, within the
watershed.
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c.

In determining whether waters are “similarly situated,” and
whether they alone or in combination significantly affect the
integrity of downstream waters, the Agencies should consider a
broad range of functions.

As demonstrated above, waters and wetlands should be considered “similarly situated” if
they function similarly and function together to affect the integrity of downstream waters. These
functions should also inform whether these waters, either alone or in combination, significantly
affect the chemical, physical, or biological integrity of downstream waters.
In the preamble to the Proposed Rule, the Agencies identify several specific functions
that waters can provide that can significantly affect the chemical, physical, or biological integrity
of traditional navigable waters, interstate waters, and the territorial seas.461 Currently, however,
the rule proposal does not incorporate into the rule text the types of functions that should be
considered in the significant nexus analysis.
In finalizing the rule text, the Agencies should provide more detail in the rule’s definition
of significant nexus as to the functions to be considered, including those identified in the
Rapanos Guidance and others justified by the best available science: temperature regulation;
sediment trapping and transport; nutrient retention, recycling, and transport; pollutant trapping,
sequestration, transformation, filtering, and transport; retention and attenuation of floodwaters
and runoff; erosion control; contribution of flow; export of organic matter; provision and export
of food resources; or provision of life-cycle dependent aquatic habitat (such as foraging, feeding,
nesting, breeding, spawning, use as a nursery area) for species located in traditional navigable
waters, interstate waters, or the territorial seas.462
These functions are consistent with Supreme Court decisions463 and with the scientific
understanding of how aquatic ecosystems work.464 They are also consistent with Congress’s
interim national goal set forth in the Clean Water Act, to achieve wherever possible “water
quality which provides for the protection and propagation of fish, shellfish, and wildlife and
recreation in and on the nation’s waters.465 To ensure appropriate guidance to field staff and
others conducting “significant nexus” analyses, the Agencies should provide a non-exclusive list
of functions in the final rule. But, because the science continues to evolve, the Agencies should
make clear that any list of functions is not exhaustive and that field staff should consider all
functions recognized by the current, best available science to have a nexus with the chemical,
physical, or biological integrity of downstream waters.
461
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The Agencies should also confirm in the final rule that a water does not need to perform
all of these functions to have a significant nexus,466 nor do waters have to share all of these
functions to be considered “similarly situated.” If multiple waters (streams, wetlands, or other
waters) share one or more functions that could affect the integrity of downstream waters, they
should be “similarly situated” for the purpose of a “significant nexus” test. And, the effect of an
upstream water can be significant even when a water, alone or in combination, is providing a
subset, or even just one, of the functions listed.467 Therefore, depending on the particular water
and the function(s) it provides, if the water, either alone or in combination with similarly situated
waters, performs just one function, and that function has a significant effect on the integrity of
downstream waters, then the “significant nexus” test should be satisfied.
4.

To assist decisionmakers in assessing whether the effect of a function is
sufficiently significant, the Agencies should more fully incorporate the
science of connectivity into the final rule or its preamble.

In their Proposed Rule, the Agencies appropriately define the term “significantly affect”
for purposes of determining whether a water meets the significant nexus standard to mean “more
than speculative or insubstantial effects on the chemical, physical, or biological integrity of” a
traditional navigable water, interstate water, or the territorial seas.468 The proposal also identifies
specific “factors” that will be considered when assessing whether the “functions” provided by a
water, alone or in combination, are more than speculative or insubstantial. While these factors
are consistent with the Agencies’ practice in the Rapanos guidance, the Agencies should provide
additional detail in the final rule’s preamble or rule text based on the science of connectivity to
clarify the scope of the required inquiry.
First, Justice Kennedy was clear that to be covered under a significant nexus analysis, the
requisite nexus must be more than “speculative or insubstantial.”469 The Agencies define
significant nexus in precisely those terms. The federal courts of appeals have agreed that the term
“significant” does not require statistical significance470 or particular quantitative data. Although
these courts have accepted laboratory analysis or quantitative or empirical data,471 they have not
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required such quantitative evidence.472 Rather, it is intended to be a “flexible ecological
inquiry,”473 and should be so applied in the final rule.
Next, the Agencies propose to incorporate a list of factors to be considered when
assessing whether an effect that a function or functions have on downstream waters is more than
speculative or unsubstantial. These factors include the distance from a foundational water;
hydrologic factors, including shallow subsurface flow; the size, density, and/or number of waters
that have been determined to be similarly situated; and climatological variables such as
temperature, rainfall, and snowpack.474 Although these factors appear to be at least related to the
science of connectivity, the Agencies should provide more detail on how these and other factors
should influence a significant nexus analysis.
As the Science Report exhaustively documented and explained, connectivity is the degree
to which components of a system are joined, or connected, by various transport mechanisms and
is determined by the characteristics of both the physical landscape and the biota of the specific
system. Connectivity for purposes of interpreting the scope of “waters of the United States”
under the Clean Water Act serves to demonstrate the “nexus” between upstream water bodies
and the downstream traditional navigable water, interstate water, or the territorial sea. The
scientific literature does not use the term “significant,” but it does provide information on the
strength of the effect on the chemical, physical, and biological functioning of the downstream
water bodies from the connections among tributaries, adjacent waters, and case-specific waters
and those downstream waters.
As explained in the Science Report, connectivity of streams and wetlands to downstream
waters occurs along a gradient that can be described in terms of the frequency, duration,
magnitude, timing, and rate of exchange of water, material, and biotic fluxes to downstream
waters.475 These terms, referred to as “connectivity descriptors,” “characterize the range over
which streams and wetlands vary and shift along the connectivity gradient in response to changes
in natural and anthropogenic factors and, when considered in a watershed context, can be used to
predict probable effects of different degrees of connectivity over time.”476
In the preamble to the Proposed Rule and in the Technical Support Document,477 the
Agencies describe these connectivity descriptors as applied to hydrologic factors; however, that
oversimplifies the analysis, ignoring their application to other types of connections, and could
suggest that hydrologic connections are the most important. However, these demonstrated
connectivity descriptors can, and should be, applied to other types of functional connections478:
472
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short- and long-term storage of water and sediment, transformation or sequestration of
contaminants, recycling of excess nutrients, provision of habitat for aquatic and semiaquatic
species, recharge of river baseflow, and provision of drinking water for humans and wildlife,479
to name a few. For example, “[t]he number of individuals immigrating or emigrating during a
dispersal event . . . could be used to determine the magnitude of the event; the probability,
length, and predictability of similar events could be expressed in terms of their frequency,
duration, and timing; and fluctuations in dispersal could be described as the rate of change
through time (e.g., across seasons or years).”480
According to the Science Report:
Ultimately, differences in the frequency, duration, magnitude, timing, and rate of
change of physical, chemical, and biological connections describe different
positions along the connectivity gradient and produce different types of
downstream effects. For example, highly connected stream channels convey water
and channel-forming sediment to rivers, whereas highly isolated wetlands can
reduce flooding and store excess sediment. Connections with low values of one or
more descriptors (e.g., low-frequency, short-duration flooding) can have
important downstream effects when values for other descriptors are high (e.g.,
large-magnitude downstream transfer of floodwaters, sediment, large woody
debris, and organisms). At the other end of the frequency gradient, highfrequency, low-magnitude vertical and lateral flows . . . contribute to aquatic
biogeochemical processes, including nutrient and contaminant transformation and
organic matter accumulation . . . .481
In addition to the factors proposed by the Agencies, there are other factors that science
shows affect the strength of connectivity including climate-watershed characteristics, spatial
distribution patterns, biota, and human activities and alterations.482 The Agencies should further
describe the analysis required for determining when a connection is sufficiently “significant” in
their final rule, including clarifying that hydrologic factors are just one of several types of factors
and functions to be considered, clarifying that the connectivity descriptors should apply to
functions other than just hydrologic functions, incorporating more guidance on the science of
connectivity and how it should be applied, and ensuring that the factors that affect the strength of
connectivity be included in the analysis.
5.

The Agencies appropriately propose that a water can demonstrate a
“significant nexus” if the water alone, or combined with similarly situated
waters, significantly affects the biological, physical, or chemical integrity
of foundational waters.

In characterizing the Court’s “significant nexus” standard, Justice Kennedy stated: “[t]he
required nexus must be assessed in terms of the statute’s goals and purposes. Congress enacted
479
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the Act to ‘restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters’ . . . .”483 It is therefore clear that Congress intended the Clean Water Act to “restore and
maintain” all three forms of “integrity,”484 so allowing any one to be compromised would
undercut the statute’s stated objective.485 As the Agencies correctly conclude, “[i]t would subvert
the objective if the [Clean Water Act] only protected waters upon a showing that they had effects
on every attribute of the integrity of a traditional navigable water, interstate water, or territorial
sea.486 We therefore urge the Agencies to continue to reject the notion that in order to have a
significant nexus, a water must significantly affect all three forms of integrity – chemical,
physical, and biological. We support the Agencies’ proposal to find a “significant nexus” if a
water, either alone or combined with similarly situated waters, significantly affects the
biological, physical, or chemical integrity of foundational waters.
We provide additional information on the proper application of the “significant nexus”
standard in the sections below discussing tributaries (Section III.F), adjacent wetlands (Section
III.G), and other waters (Section III.H).
E.

“Relatively Permanent” Standard: The Agencies’ proposed use of the
Rapanos plurality’s test as an alternative to the “significant nexus” analysis is
acceptable, as long as the test is not too narrowly applied.

The prior administration made the cardinal mistake of delimiting Clean Water Act
jurisdiction based solely on the Rapanos plurality’s “relatively permanent” and “continuous
surface connection” requirements. In so doing, the NWPR violated multiple Supreme Court
decisions (including the rejection of those requirements as the sole jurisdictional test by a
majority of Justices in Rapanos itself) and unanimous circuit court precedent, all of which hold
that the Act’s protections extend at least to waters that significantly affect the quality of
traditional navigable waters. As established science shows, impermanent streams and wetlands
with sub-surface connections to downstream waters are integral to the Act’s objective and must
be protected. We applaud the Agencies for restoring this scientific approach.
This is not to say that the plurality’s test may not––or should not––be used as an
“administratively useful . . . subset of waters that will virtually always have the requisite
nexus.”487 That is, the plurality’s test can streamline implementation of the significant nexus test,
which serves as a backstop for jurisdiction where the plurality’s test is not met. Courts sanction
use of the plurality’s test in this manner, and we support the Agencies’ proposal to do so here.
However, the Agencies should clarify several aspects of how they intend to implement the
plurality’s test in the final rule preamble.
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1.

Using the plurality’s test as the sole basis for jurisdiction is incompatible
with the Clean Water Act’s objective and with decades of precedent,
policy, and science.

Consistent with the Act’s objective to protect the nation’s water quality,488 the Supreme
Court has long held that Clean Water Act jurisdiction extends to all waters and wetlands that
significantly affect the quality of traditional navigable waters. Starting with Riverside Bayview,
the Court affirmed jurisdiction over wetlands that “form the border of or are in reasonable
proximity to other waters of the United States,” even when those waters “do not inundate the
wetlands,” holding that “the Corps’ ecological judgment about the relationship between waters
and their adjacent wetlands provides an adequate basis for a legal judgment that adjacent
wetlands may be defined as waters under the Act.”489 Then in SWANCC, the Court made clear
that “[i]t was the significant nexus between the wetlands and ‘navigable waters’ that informed
our reading of the CWA in Riverside Bayview Homes.”490 Finally in Rapanos, five Justices
agreed that jurisdiction extends, at the very least, to wetlands and waters that, either “alone or in
combination with similarly situated lands in the region, significantly affect the chemical,
physical, and biological integrity of other covered waters understood as navigable in the
traditional sense.”491
Against this backdrop, the contrary view of a four-justice plurality in Rapanos is plainly
not the law. As discussed in Section II.B.2.b, above, the plurality opinion’s restriction of Clean
Water Act jurisdiction to “relatively permanent, standing, or continuously flowing bodies of
water” and wetlands with a “continuous surface connection” to such waters492 was
unambiguously rejected by a majority in Rapanos itself as “inconsistent with the Act’s text,
structure, and purpose”493 and “without support in the language and purposes of the Act or in our
cases interpreting it.”494 As such, post-Rapanos, circuits have unanimously held that (1) all
waters that significantly affect traditional navigable waters are jurisdictional, and (2) the Act is
not limited to waters satisfying the plurality’s “relatively permanent” standard.495
For decades, the Agencies heeded the mandate of courts and the Act to protect integral
streams and wetlands that are impermanent and lack surface water connections to navigable
waters.496 The NWPR’s codification of the Rapanos plurality’s “relatively permanent” standard

488

33 U.S.C. § 1251(a).
474 U.S. at 134.
490
531 U.S. at 167.
491
547 U.S. at 780 (Kennedy, J., concurring in the judgment); see id. at 810 (Stevens, J., dissenting) (“Given that all
four Justices who have joined this opinion would uphold the Corps’ jurisdiction in both of these cases––and in all
other cases in which either the plurality’s or Justice Kennedy’s test is satisfied ––on remand each of the judgments
should be reinstated if either of those tests is met.”).
492
Id. at 739, 742.
493
Id. at 776 (Kennedy, J., concurring in the judgment).
494
Id. at 800 (Stevens, J., dissenting) (citation and quotations omitted).
495
Donovan, 661 F.3d at 183–84; Bailey, 571 F.3d at 798–99; N. Cal. River Watch, 496 F.3d at 999–1000; Robison,
505 F.3d at 1221–22); Gerke Excavating, 464 F.3d at 724–25; Johnson, 467 F.3d at 64–66.
496
See, e.g., National Pollutant Discharge Elimination System, 38 Fed. Reg. at 13,529 (regulating all “[t]ributaries of
navigable waters of the United States”); Regulatory Program of the Corps of Engineers, 42 Fed. Reg. at 37,128
(regulating all “adjacent wetlands that form the border of or are in reasonable proximity to other waters of the
489

68

alone “[did] not incorporate best available science” and was inconsistent with the objectives of
the Act, as EPA’s own Science Advisory Board observed at the time.497 Indeed, as the Agencies
now recognize:
The science is clear that aggregate effects of ephemeral streams ‘can have
substantial consequences on the integrity of the downstream waters’ and that the
evidence of such downstream effects is ‘strong and compelling.’ EPA’s Science
Advisory Board (SAB) Review of the draft Science Report explained that
ephemeral streams ‘are no less important to the integrity of the downgradient
waters’ than perennial or intermittent streams. . . . The science is also clear that
wetlands may significantly affect downstream waters when they have other types
of surface connections, such as wetlands that overflow and flood jurisdictional
waters or wetlands with less frequent surface water connections due to long-term
drought; wetlands with shallow subsurface connections to other protected waters;
or other wetlands proximate to jurisdictional waters.498
Yet the NWPR categorically excluded these waters, flouting science, the Act’s objective,
and decades of precedent and policy through an embrace of the Rapanos plurality’s test. The
Proposed Rule properly departs from the NWPR’s approach.
2.

The relatively permanent standard may be used as an alternative to the
significant nexus standard, but not as the sole test for jurisdiction.

As noted, a majority of the Court in Rapanos voted to affirm jurisdiction “in all [] cases
in which either the plurality’s or Justice Kennedy’s test is satisfied.”499 As such, three circuits
have held that jurisdiction extends to all waters that satisfy the significant nexus or relatively
permanent test.500 This is consistent with longstanding Supreme Court precedent that points of
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law embraced by any five Justices constitute binding law,501 the Department of Justice’s longheld litigation position,502 and the position taken by the Agencies in the Rapanos Guidance.503
In the Proposed Rule, unlike the NWPR, the Agencies put the relatively permanent test in
its proper place––as an alternative standard for jurisdiction but not as the sole standard. We
agree with the Agencies that “it is the significant nexus standard that advances the objective of
the Act because it is linked to effects on downstream water quality while establishing a
reasonable limitation on the scope of jurisdiction by requiring those links to be significant.” We
further agree that “[t]he relatively permanent standard is administratively useful as an example of
a subset of waters that will virtually always have the requisite nexus, but, on its own, is
insufficiently protective to meet the objective of the Clean Water Act.”504 It is legal and
reasonable to use the relatively permanent test in this manner, and we support this aspect of the
Proposed Rule.
3.

The Agencies should clarify that the relatively permanent test includes
coverage for intermittent streams and recognizes connections through
human-made features.

In the preamble to the final rule, the Agencies should clarify several aspects of how they
will implement the plurality’s jurisdictional test—again, as an alternative basis to the significant
nexus test.
a.

The Agencies should clarify that the relative permanent test does
not require perennial or seasonal flow.

Consistent with Justice Scalia’s opinion, and prior agency practice, the Agencies should
clarify that jurisdictional “relatively permanent” waters need not flow perennially and that the
relatively permanent standard includes waters “which contain continuous flow during some
months of the year but no flow during dry months.”505 For administrative convenience, clarity for
the public, and consistency with Justice Scalia’s opinion, the Agencies should implement the
plurality’s test at least as broadly as in the NWPR, protecting all waters that flow at least
501
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intermittently––i.e., “continuously during certain times of the year,” which need not be for a
whole season (i.e., three months). On this point, the Agencies should reject the Rapanos
Guidance, which only protected some undefined subset of perennial and intermittent streams.506
The test should protect all intermittent and perennial streams.
The final rule must not require that waters be fed by any particular source in order to
satisfy the relative permanence requirement.507 This add-on requirement has no basis in Justice
Scalia’s plurality opinion, which focuses on the frequency of flow rather than its source. And it
certainly has no basis in science or the significant nexus test, which recognize that relatively
permanent streams significantly affect downstream waters regardless of the source of water that
feeds the stream.508
b.

The Agencies should clarify that the requisite surface connection
may be through a jurisdictional or non-jurisdictional feature,
whether natural or human-made.

We agree with the Agencies that a continuous surface connection “does not require
surface water to be continuously present between the wetland and the tributary,” and may be
satisfied when the space between the two is “inundated or saturated by surface or ground water at
a frequency and duration sufficient to support a prevalence of vegetation typically adapted for
life in saturated soil conditions.”509 For this reason, we urge the Agencies to correct what appears
to be an error in the preamble to the Proposed Rule; on page 69,398, the preamble mistakenly
describes the relatively permanent standard as requiring a “continuous surface water
connection,” rather than a “continuous surface connection.”510
In addition, we urge the Agencies to clarify that the requisite connection between a
wetland and a stream or other water may occur through a jurisdictional or non-jurisdictional
feature, whether natural or man-made. As the Fifth Circuit held in applying the Rapanos
plurality’s test, “it does not make a difference whether the channel by which water flows from a
wetland to a navigable-in-fact waterway or its tributary was human-made or formed
naturally.”511 The Agencies acknowledge that this was their historic approach to the surface
connection requirement,512 and they should explicitly retain it.
F.

Tributaries: Science dictates broad, categorical protections for tributary
streams.

Science demonstrates that tributaries, including ephemeral and intermittent streams, are
connected to downstream waters and play important roles in maintaining the health and viability
of those larger waters. Despite this well-documented conclusion, the prior administration’s rule
stripped protections from critical tributaries: it categorically excluded ephemeral streams—
506
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important waters that flow in response to precipitation, which comprise millions of the nation’s
stream miles.513 It also excluded some untold number of intermittent streams (which flow
continuously during part of the year) and many perennial streams, lakes, ponds, and other waters
across the country.514 These waters have been protected under all past definitions of “waters of
the United States.”515
We commend the Agencies for rejecting the unfounded approach in the NWPR and for
proposing to revive protections for these important waters, including ephemeral streams, lakes
and ponds within tributary systems, and human-made features that function as tributaries (such
as ditches and other channels), where they meet the relatively permanent standard or are
otherwise shown to significantly affect the integrity of foundational waters. However, we urge
the Agencies to adopt categorical protections for tributaries that have a bed, a bank, and another
indication of flow consistent with Justice Kennedy’s suggestion in Rapanos, their past practice,
and science.
1.

Science requires broad protections for tributaries.

Tributaries have a substantial impact on the chemical, physical, or biological integrity of
waters into which they eventually flow—including traditional navigable waters, interstate waters,
and the territorial seas.516 A robust body of science “unequivocally demonstrates that tributaries
exert a strong influence on the physical integrity of downstream waters.”517 As laid out in the
Technical Support Document for the Agencies’ proposal518 and in the Science Report,519 this
science supports a broad reading of tributaries:
The scientific literature documents that tributary streams, including perennial,
intermittent, and ephemeral streams, certain lakes and ponds, and certain
categories of ditches are integral parts of river networks because they are directly
connected to rivers via permanent surface features (channels and associated
alluvial deposits) that concentrate, mix, transform, and transport water and other
materials, including food resources, downstream.520
Tributaries not only physically convey flow downstream, they “transport, and often
transform, chemical elements and compounds, such as nutrients, ions, dissolved and particulate
organic matter and contaminants, influencing water quality, sediment deposition, nutrient
availability, and biotic functions in rivers.”521 Tributaries are also “biologically connected to
downstream waters by dispersal and migration, processes which have critical implications for
513
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aquatic populations of organisms that use both headwater and river or open water habitats to
complete their life cycles or maintain viable populations.”522 This is true for tributaries both near
and far from downstream foundational waters, and is also true for natural, human-altered, or
human-made tributaries, including certain ditches and canals.523 And it is true where a tributary
flows underground for a portion of its length, through boulder fields, through a wetland, or where
the indications of flow (such as a bed, bank, or ordinary high water mark) cease to exist for a
stretch of the tributary’s length.524
Perennial, intermittent, and ephemeral tributaries, whether considered individually
or cumulatively, impact downstream flooding, base flows, water quality, and the aquatic
food chain.525 The processes occurring upstream within these waters affect the entire
river network’s chemical, physical, and biological structure and function.526 For the
health of downstream rivers, estuaries, and oceans, tributaries must be protected.
2.

The Agencies should eliminate case-by-case analyses by providing
categorical protection for tributary streams.

The scientific literature demonstrates that cumulatively, streams exert a strong influence
on the character and functioning of rivers. In light of these well-documented connections and
functions, the Agencies should provide for more categorical protections for tributaries, rather
than require a case-by-case analysis for all tributaries that do not meet the relatively permanent
test.
Congress recognized that protections under the Act must extend to “navigable waters,
portions thereof, and their tributaries,” for the health of the “aquatic ecosystem” and “well-being
of human society.”527 Consistent with this mandate, the Agencies in the 1986 regulations
broadly, and categorically, protected tributaries.528 The 2015 definition of “waters of United
States” categorically protected “tributaries” that contribute flow to a primary water and have “a
bed and banks and an ordinary high water mark.”529 According to the Agencies at that time,
“[t]he great majority of tributaries as defined by the rule are headwater streams that play an
important role in the transport of water, sediments, organic matter, nutrients, and organisms to
downstream waters.”530
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However, as with the Proposed Rule, the 2008 Rapanos guidance subjects tributaries—
which were not at issue in Rapanos—to case-by-case “relatively permanent” and “significant
nexus” tests.531 This analysis is time- and resource-intensive and is not required under a lawful
interpretation of the significant nexus test. It should not be adopted here.
Supreme Court precedent clearly establishes the Agencies’ authority to adopt sciencebased categorical protections for important tributaries. In Riverside Bayview, a unanimous Court
explained as follows:
Of course, it may well be that not every adjacent wetland is of great importance to
the environment of adjoining bodies of water. But the existence of such cases
does not seriously undermine the Corps’ decision to define all adjacent wetlands
as ‘waters.’ If it is reasonable for the Corps to conclude that in the majority of
cases, adjacent wetlands have significant effects on water quality and the aquatic
ecosystem, its definition can stand.532
In Rapanos, Justice Kennedy and the four dissenting Justices reaffirmed the science-based
“majority of cases” approach to categorical jurisdiction.533 As Justice Kennedy explained:
Through regulations or adjudication, the Corps may choose to identify categories
of tributaries that, due to their volume of flow (either annually or on average),
their proximity to navigable waters, or other relevant considerations, are
significant enough that wetlands adjacent to them are likely, in the majority of
cases, to perform important functions for an aquatic system incorporating
navigable waters.534
Although Riverside Bayview and Rapanos primarily addressed the jurisdictional status of
wetlands at issue in those cases, the science-based approach applies to “a water or wetland,”
including tributaries.535
Thus, the Agencies have clear authority to protect categories of tributaries that science
shows significantly affect the quality of foundational waters in the majority of cases. They
should exercise that authority “as a matter of administrative convenience or necessity,”536 to
avoid resource-intensive case-by-case analyses that leave important wetlands subject to
531
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inconsistent protections. Indeed, for similar reasons, the Agencies have effectively adopted
categorical protections for two subsets of integral, non-navigable waters in the Proposed Rule:
tributaries “[t]hat are relatively permanent, standing or continuously flowing bodies of water”
and wetlands “with a continuous surface connection to such waters.”537 As the Agencies explain
in the preamble, “[w]aters that meet this standard are an example of a subset of waters that will
virtually always have the requisite [significant nexus] to downstream [foundational waters], and
therefore properly fall within the Clean Water Act’s scope.”538 There are additional subsets of
waters that significantly affect foundational waters. The Agencies should apply established
science to identify them.
Finally, as explained, science demonstrates that tributaries within a watershed act
together as a system in affecting downstream waters. “Structurally and functionally, streamchannel networks and the watersheds they drain are fundamentally cumulative in how they are
formed and maintained.”539 Downstream foundational waters “are the time-integrated result of
all waters contributing to them.”540 The incremental effects of individual streams are cumulative
across entire watersheds and therefore must be evaluated in context with other streams in the
watershed.541 Thus, science supports that tributaries within a watershed can be similarly situated
where they share physical characteristics of sufficient flow such that the covered tributaries are
performing similar functions and tributaries located in a watershed are working together in the
region to provide those functions to foundational waters. The Agencies should categorically
protect these similarly situated tributaries here.
By proposing to require a case-by-case analyses for protecting tributaries, the Proposed
Rule ignores prior agency practice and the scientific literature, which documents that tributary
streams, including perennial, intermittent, and ephemeral streams, are integral parts of river
networks.
3.

The Agencies should provide categorical protections for tributaries with a
bed, a bank, and another indication of flow.

Informed by science, the Agencies in the Clean Water Rule identified a category of
tributaries that were “waters of the United States” based on those waters having sufficient flow
volume, duration, and frequency to form two physical indicators of flow—a bed and banks and
another indicator of ordinary high water mark. The Agencies should take a similar approach
here, incorporating indicators of flow that represent regional variations more broadly than an
ordinary high water mark.
In determining the presence of flow, the existence of a bed, banks, and an ordinary high
water mark has often been a measure to define a stream. Indeed, Justice Kennedy opined that the
requirement of a perceptible ordinary high water mark for tributaries “may well provide a
reasonable measure of whether specific minor tributaries bear a sufficient nexus with other
537
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regulated waters to constitute ‘navigable waters’ under the Act.”542 An ordinary high water mark
demonstrates a continuous channel providing a clear linkage between a tributary and downstream
waters in many places. However, the traditional approach to measuring the ordinary high water
mark has relied on physical characteristics alone, neglecting hydrologic measures.543 In the arid
Southwest, for instance, typical ordinary high water mark indicators have been found to be an
unreliable determination of a stream given the vast difference in “ordinary” flood patterns, and as
a result it is suggested that the floodplain itself be used as the ordinary high water mark.544
Although a traditional ordinary high water mark is certainly a positive indicator of a tributary, it
is not a prerequisite. Moreover, because small headwater streams are the most susceptible to
changes in size,545 the ordinary high water mark is more variable and more difficult to ascertain.
Acknowledging these variations, the Science Advisory Board has recommended that
tributaries be instead defined as streams or rivers with a “bed, bank, and other evidence of
flow.”546 “[F]rom a scientific perspective there are tributaries that do not have an ordinary high
water mark but still affect downstream waters.”547
Requiring a bed, bank, and other indicator of flow ensures that categorical protections are
appropriately limited to tributaries shown by science to significantly affect the quality of
downstream foundational waters “in the majority of cases.”548 With these constraints in place,
there is no basis to impose additional limitations on tributary protections, like the NWPR’s
perennial or intermittent flow requirements. Restricting tributary protections based on the
regularity of flow is legally and scientifically baseless. As EPA’s Science Advisory Board has
explained, “ephemeral streams ‘are no less important to the integrity of the downgradient waters’
than perennial or intermittent streams.”549 A majority in Rapanos concurred that a regularity of
flow requirement “makes little practical sense in a statute concerned with downstream water
quality.”550
Consistent with this view, we recommend that the Agencies’ define covered tributaries
and provide them with categorical protection. The Agencies should also make clear that
tributaries can be defined by the presence of a bed and a bank and another indication of flow,
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such as an ordinary high water mark or other indicator, to so that waters across a range of
regional and climatic variations are protected.
4.

Streams that do not meet the categorical definition of tributary should be
subject to the case-by-case “significant nexus” standard, properly
applied.

To the extent streams are subject to the significant nexus test, their contribution to the
chemical, physical, or biological integrity of downstream waters must be considered in
combination with similarly situated waters in the watershed.
Justice Kennedy’s concurrence in Rapanos held that wetlands and waters “come within
the statutory phrase ‘navigable waters’” if they, “either alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical, and biological integrity of
other covered waters more readily understood as ‘navigable.’”551 Justice Kennedy was clear that
the scope of “similarly situated” is the region.552 That is, in applying Justice Kennedy’s standard,
the Agencies should aggregate the downstream effects of similarly situated streams, at minimum,
across the relevant region (i.e., watershed)553 in determining whether the requisite nexus is
categorically present. After making that determination, the Agencies may regulate categories of
waters without site-specific inquiry where “it is reasonable . . . to conclude that in the majority of
cases, [such waters] have significant effects on water quality and the aquatic ecosystem.”554
Determining whether tributaries have a requisite “significant nexus” must, in light of “the
evident breadth of congressional concern for protection of water quality and aquatic
ecosystems,”555 employ the functional analysis that the Supreme Court has affirmed over
decades and multiple decisions.556 Once EPA or the Corps makes a determination that a tributary
stream has a significant nexus to a foundational water, all downstream stream segments by
necessity must also be jurisdictional.
Where the Agencies must apply a site-specific significant nexus analysis, it is essential
that they refrain from applying the analysis in a sequential manner that ignores how similarly
situated waters function together. That is, if the Agencies are investigating whether a stream and
an adjacent wetland are jurisdictional, the Agencies cannot make a determination about the
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stream without also considering the adjacent wetland. Because the goal under the Proposed Rule
is to determine whether the relevant waters significantly affect downstream foundational waters,
the Agencies must evaluate the functions that the waters cumulatively provide.
In the Proposed Rule, however, the Agencies appear to suggest the reverse: that “the
determination of jurisdiction with regard to wetlands adjacent to tributaries ‘must be made using
a basic two-step approach that considers (1) the connection of the wetland to the tributary; and
(2) the status of the tributary with respect to downstream [foundational waters]’ . . . .”557 Under
this approach, the functions performed by the wetland may not be considered at all; the
jurisdictional status of the waters would depend solely on whether the tributary alone
significantly affects downstream foundational waters. Such an approach runs counter to (correct)
statements that the Agencies make elsewhere in the Proposed Rule. For example, in the
following passage, the Agencies explain how streams and their adjacent wetlands often work
together to break down nutrients and store pollutants:
Stream and wetland ecosystems also process natural and human sources of
nutrients, such as those found in leaves that fall into streams and those that may
flow into creeks from agricultural fields. Some of this processing converts the
nutrients into more biologically useful forms. Other aspects of the processing
store nutrients, thereby allowing their slow and steady release and preventing the
kind of short-term glut of nutrients that can cause algal blooms in downstream
rivers or lakes. Small streams and their associated wetlands play a key role in both
storing and modifying potential pollutants, ranging from chemical fertilizers to
rotting salmon carcasses, in ways that maintain downstream water quality.558
The Agencies thus acknowledge the importance of considering the overlapping functions
of streams and wetlands together. The Agencies go on to state that
[s]mall streams and wetlands are particularly effective at retaining and attenuating
floodwaters. Streams, wetlands, and open waters supply downstream waters with
organic matter which supports biological activity throughout the river network
and provide life-cycle dependent aquatic habitat for species located in
foundational waters.”559
Again, the Agencies aptly point out that streams and their adjacent wetlands function in tandem;
neither set of functions should be ignored when the significant nexus test is applied.
The Agencies also recognized this principle when they issued the Rapanos Guidance in
2008. After explaining how streams and their adjacent wetlands work together to provide many
functions, the Agencies summarized the proper inquiry as follows:
If the tributary has adjacent wetlands, the significant nexus evaluation needs to
recognize the ecological relationship between tributaries and their adjacent
557
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wetlands, and their closely linked role in protecting the chemical, physical, and
biological integrity of downstream traditional navigable waters. Therefore, the
agencies will consider the flow and functions of the tributary together with the
functions performed by all the wetlands adjacent to that tributary in evaluating
whether a significant nexus is present.560
It is critical that the Agencies do not stray from this approach when applying a case-specific
significant analysis.
In certain circumstances, using the disfavored sequential approach could have a profound
effect on the number of wetlands deemed jurisdictional. Consider, for example, the proposed
Twin Pines titanium mine adjacent to the Okefenokee National Wildlife Refuge. As explained in
Section II.A.1, above, prior to the NWPR, the Corps applied the Rapanos Guidance, considered
the functions of streams and wetlands in tandem, and found the at-risk wetlands jurisdictional.561
The wetlands—many of which are over 100 acres in size—are adjacent to ephemeral streams and
ditches that function as streams.562 When properly considered with their adjacent wetlands, the
ephemeral waters clearly have a significant effect on downstream foundational waters such as
the St. Marys River.563 Were these ephemeral waters to be analyzed in isolation, however—
under the sequential approach that the Agencies appear to contemplate in the Proposed Rule—
they would likely fail the significant nexus test. This, the Agencies have acknowledged:
“[c]ompounding potential resource losses [from the NWPR], eliminating ephemeral streams
from jurisdiction under the NWPR also typically eliminates jurisdiction over any nearby
wetlands.”564 Such a result diverges from the Agencies’ prior practice and would result in
reduced protections for critical water resources.
In short, applying the significant nexus test sequentially runs counter to the scientific
reality that streams and wetlands function together as part of the aquatic ecosystem and should
be considered together in determining whether these similarly situated waters significantly affect
downstream waters.
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5.

Human-made features such as ditches and other channels are
appropriately treated as tributaries in the Proposed Rule.

Under the NWPR, the Agencies limited jurisdictional ditches to those that are constructed
in a jurisdictional water and satisfy the rule’s arbitrary definition of a tributary.565 This definition
is not consistent with the Clean Water Act. The Agencies are correct to extend the Act’s
protections to ditches that function as tributaries, conveying pollutants, nutrients, biota, and other
media along with water to downstream waters, should be jurisdictional. This is support both by
the law and science.
While the Corps initially attempted to sidestep its obligations under the Clean Water Act
by unlawfully equating the jurisdiction of the Clean Water Act with that of the Rivers and
Harbors Act of 1899,566 the Corps, under court order, soon broadened their definition of “waters
of the United States.”
In 1975, the District Court for the District of Columbia held that the Corps’ narrow
interpretation of its jurisdiction was unacceptable and demanded that the Corps expand its
jurisdiction to include many additional water bodies, including ditches.567 In Callaway, the court
berated the Corps for “act[ing] unlawfully and in derogation of their responsibilities under
section 404 of the Water Act . . . .”568 Another federal district court held similarly that the Corps’
jurisdiction under the Clean Water Act was significantly broader than its jurisdiction under the
Rivers and Harbors Act.569 As that court stated, the Clean Water Act “was designed to deal with
all facets of recapturing and preserving the biological integrity of the nation’s water by creating a
web of complex interrelated regulatory programs.”570 Although the Corps did not initially
regulate upland ditches initially, by 1977 it did.
In United States v. Eidson,571 the U.S. Court of Appeals for the Eleventh Circuit
articulated the rationale for finding ditches that function as tributaries jurisdictional.572 The court
held:
There is no reason to suspect that Congress intended to regulate only the natural
tributaries of navigable waters. Pollutants are equally harmful to this country’s
water quality whether they travel along man-made or natural routes. The fact that
bodies of water are ‘man-made makes no difference . . . . That the defendants
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used them to convey the pollutants without a permit is the matter of
importance.’573
Citing Eidson, the Ninth Circuit in Headwaters, Inc. v. Talent Irrigation District574 went
one step further and concluded that man-made structures should be treated the same as streams
because they are tributaries. The court held that “[a]s tributaries, the [irrigation] canals are
‘waters of the United States,’ and are subject to the [Clean Water Act] and its permit
requirement.”575 Cases decided after SWANCC only reinforced the holdings, that streams and
ditches should be treated alike. In Community Association for Restoration of the Environment v.
Henry Bosma Dairy,576 the Ninth Circuit was confronted with a case involving pollutants that
flowed through a series of canals and natural water bodies that ultimately flowed back into the
river. The court held that the canals, like the river, were jurisdictional.577 The Fourth Circuit has
similarly recognized the importance of extending jurisdiction to ditches that function as
tributaries, finding that “[i]f this court were to conclude that the I-64 ditch is not a ‘tributary’
solely because it is human-made, the [Clean Water Act’s] chief goal would be subverted.” 578 The
remaining court of appeals have similarly held that, for purposes of the regulatory definition of
“waters of the United States,” a man-made ditch can be a “tributary” of the downstream waters
to which the ditch ultimately contributes flow.579
Of the three Supreme Court cases that have interpreted the term “navigable waters,”
Justice Scalia’s plurality opinion in Rapanos was alone in adopting a narrow standard. In
Riverside Bayview, the Justices voted unanimously in upholding an approach that established
comprehensive jurisdiction with the goal of addressing pollution “at the source.”580 In SWANCC,
five Justices placed a single restriction on Clean Water Act jurisdiction, barring the Corps from
using the migratory-bird rule in determining whether geographically isolated waters are “waters
of the United States,” but leaving the door open for the Agencies to base their jurisdiction over
such waters on other factors.581 And in Rapanos, five Justices—Justice Kennedy and the four
dissenting Justices—correctly interpreted the Clean Water Act as having a broad reach. Case law
on traditional navigable waters and ditches is similarly broad. Accordingly, there is no basis for
treating ditches that function as tributaries as anything but jurisdictional tributaries. Just like
tributaries, they can convey pollutants, nutrients, biota, and other media along with water to
downstream waters, and should be jurisdictional. The Agencies therefore appropriately propose
to treat ditches as tributaries when they function as tributaries.
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G.

Adjacent Wetlands: The Agencies appropriately reject the NWPR’s
treatment of “adjacent wetlands,” but must do more to protect these critical
water resources.

A robust body of law and science confirms that wetlands are critical to achieving the
Clean Water Act’s objective “to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.”582 The prior administration’s treatment of “adjacent wetlands”
flouted the Act’s objective, Supreme Court precedent, and established wetland science. We
commend the Agencies for their thorough and well-reasoned rejection of the prior approach. We
comment here to highlight where the Act’s objective requires strengthening the Proposed Rule’s
wetland protections.
1.

Floodplain and many non-floodplain wetlands are critical to the Clean
Water Act’s objective.

As the Agencies are well aware, the Science Report and latest research confirm that
floodplain wetlands and many non-floodplain wetlands are integral to the quality of traditional
navigable waters. Floodplain wetlands perform a myriad of functions that maintain the chemical,
physical, and biological integrity of downstream waters, including trapping, storing, and filtering
pollutants that would otherwise degrade downstream waters; temporarily retaining groundwater
that supports baseflow in rivers; providing essential habitat for breeding fish, insects, and other
species, thereby maintaining food river webs; and retaining large volumes of stormwater,
floodwater, and contaminated runoff that would otherwise harm river quality and functioning.583
Non-floodplain wetlands perform similar functions. “[S]ubstantive” scientific
advancements in the wake of the Science Report strengthen the case that these wetlands are
critical to the health of navigable waters.584 The latest science shows that non-floodplain
wetlands are “unequivocally interconnected with stream and river networks” and “can affect the
physical, chemical, and biological conditions and characteristics of downgradient . . . streams,
rivers, and lakes.”585 Science further “demonstrate[s] that non-floodplain wetlands, particularly
when analyzed in the aggregate, . . . can exert a substantive and important influence on the
integrity of downstream waters through notable functions affecting downgradient systems
including hydrological lag and storage functions (i.e., affecting baseflow and stormflows/floodhazards in stream systems) and biogeochemical functions (i.e., microbial, physical, or chemical
functions transforming compounds, such as denitrification, carbon mineralization, and
phosphorous sequestration).”586 Moreover, “[n]on-floodplain wetlands are the flow-generating
origins of many downgradient systems, . . . maintain[ing] and affect[ing] the physical, chemical,
and biological integrity of those systems.”587 In Florida, for example, nearly 90% of headwaters
are sourced by non-floodplain wetlands.588
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Other “effects of non-floodplain wetlands on downstream waters are due to their
isolation, rather than their connectivity. Wetland ‘sink’ functions that trap materials and prevent
their export to downstream waters (e.g., sediment and entrained pollutant removal, water storage)
result because of the wetland’s ability to isolate material fluxes.”589 Indeed, the “watershed-scale
effects provided by surface water and groundwater ‘disconnected’ non-floodplain wetlands is
demonstrated throughout the literature.”590 As a result, studies show that non-floodplain wetlands
play “an out-sized role in landscape nutrient dynamics.”591 “With these concerns in mind,”
Justice Kennedy observed in Rapanos, “it may be the absence of an interchange of waters prior
to the dredge and fill activity that makes protection of the wetlands critical to the statutory
scheme.”592
In short, science demonstrates that protecting floodplain and many non-floodplain
wetlands is critical “to restore and maintain the chemical, physical, and biological integrity of the
Nation’s waters.”593
2.

The prior administration’s myopic focus on wetlands’ surface water
connections to downstream waters flouted science and the Act’s objective;
the Agencies’ proposal correctly departs from the most objectionable
aspects of the NWPR’s treatment of wetlands.
a.

The NWPR’s definition of “adjacent wetlands” was unscientific
and incompatible with the Act.

As the Agencies correctly recognize, the prior administration’s definition of “adjacent
wetlands” was unscientific and incompatible with the objective of the Clean Water Act.
The NWPR protected only those wetlands that abut a jurisdictional water, are inundated
by flooding from a jurisdictional water in a typical year, or are physically separated from a
jurisdictional water by a single natural feature or by an artificial structure that allows for a direct
hydrologic surface connection between the wetland and jurisdictional water in a typical year.
The NWPR’s myopic focus on surface water connections594 between wetlands and other
waters ensured the undermining of the Act’s objective. Science shows that wetlands often exert
significant effects on downstream waters through subsurface and groundwater connections,
“even when lacking surface water connections.”595 Moreover, many wetland functions critical to
the health of downstream waters depend on the lack of a surface water connection between them.
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Relatedly, the NWPR stripped protections from integrated complexes of wetlands that
function collectively to maintain downstream water quality. Projects constructed in jurisdictional
wetland complexes may sever the surface water connections among the wetlands. Under the
NWPR, this would likely cause many of the wetlands to lose jurisdiction.596 The NWPR ignored
subsurface and groundwater connections between wetlands in integrated complexes, and the
importance of those connections in maintaining the quality of downstream navigable waters.
As EPA’s Science Advisory Board has made clear, and consistent with the Court’s
decisions in Riverside Bayview,597 SWANCC,598 and Rapanos,599 wetlands that do not have a
direct hydrologic surface connection to a jurisdictional water in a “typical year” “can be
functionally important to downstream [and nearby] waters.”600 Wetlands “next to,” “near” or
“close to” other “waters of the United States,” but not necessarily abutting or having a direct
hydrologic surface connection (e.g., many floodplain and non-floodplain wetlands), often exhibit
critical functional connections to jurisdictional waters that require their protection under the
Clean Water Act.601
In the September 2021 comments submitted by SELC in response to the Agencies’ preproposal Request for Recommendations, we detailed the legal and scientific failings of the
NWPR’s adjacent wetlands definition and the resulting harm to the nation’s waters.602 As the
prior administration’s own Science Advisory Board concluded, the NWPR “does not incorporate
best available science and as such we find that a scientific basis for the proposed Rule, and its
consistency with the objectives of the Clean Water Act, is lacking.”603 Excluding “wetlands
which connect to navigable waters below the surface . . . lacks a scientific justification, while
potentially introducing new risks to human and environmental health.”604 Focusing solely on
wetlands’ surface water connections was both unscientific and unlawful.
b.

The proposed definition of “adjacent wetlands” corrects the
numerous flaws in the NWPR.

We support the Agencies’ proposal to reinstate the longstanding definition of “adjacent”
as “bordering, contiguous, or neighboring,” including “[w]etlands separated from other waters of
the United States by man-made dikes or barriers, natural river berms, beach dunes and the
like.”605
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There is robust legal support for this definition. As the Supreme Court held in Riverside
Bayview, federal jurisdiction extends to “wetlands that form the border of or are in reasonable
proximity to other waters of the United States” based on the Agencies’ “ecological judgment
about the relationship between waters and their adjacent wetlands . . . .”606 The Court further held
that adjacent wetlands are not limited to those created by “flooding or permeation by water
having its source in adjacent bodies of open water,” and that wetlands may significantly affect
the quality of adjacent bodies of water even when those waters do not inundate the wetlands.607
In Rapanos, Justice Kennedy (and the four dissenters) “explicitly approved of the Corps’
regulatory definition of ‘adjacent,’ which includes both wetlands that directly abut waters of the
United States and those separated from other waters ‘by man-made dikes or barriers, natural
river berms, beach dunes and the like.’”608 “As Justice Kennedy explained, abutting wetlands are
not necessarily any more important than other adjacent wetlands because ‘filling in wetlands
separated from another water by a berm can mean that floodwater, impurities, or runoff that
would have been stored or contained in the wetlands will instead flow out to major
waterways.’”609 Even the Rapanos plurality’s “preferred Webster’s Second defines [‘adjacent
to’] as ‘lying near, close, or contiguous; neighboring; bordering on’ and acknowledges that
‘objects are ADJACENT when they lie close to each other, but not necessarily in actual
contact.’”610
The NWPR flouted the case law, the Act’s objective, and science, excluding all wetlands
from jurisdiction that did not directly abut or possess a surface connection to a jurisdictional
water in a typical year. As the Agencies correctly recognize, the NWPR’s definition was
“inconsistent with the scien[ce]” and has caused immense harm to the nation’s waters.611 For
example, the NWPR overlooked that “constructed dikes or barriers, natural river berms, beach
dunes, and the like typically do not block all water flow” between wetlands and adjacent waters,
including subsurface and groundwater connections.612 Moreover, wetlands separated from other
jurisdictional waters may have critical biological connections, such as “provid[ing] important
habitat for aquatic and semi-aquatic species that utilize both the wetlands and the nearby
water.”613 In creating artificial distinctions, the NWPR excluded countless wetlands integral to
achieving the Act’s objective. We support the Agencies’ proposal to correct this fatal deficiency.
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3.

The proposed definition of “adjacent wetlands” is an improvement, but
the Act’s objective requires more.
a.

All wetlands satisfying the significant nexus test must be protected.

We largely support the Agencies’ proposed “adjacent wetlands” definition, with the
critical caveat that all wetlands with a significant nexus to traditional navigable waters, interstate
waters, or the territorial seas must be protected under the “other waters” category where they do
not qualify as adjacent wetlands. The Agencies have confirmed that this is the case614 and must
re-affirm it in the final rule. For example, wetlands that are not “bordering, contiguous, or
neighboring” a foundational water must be protected as “other waters” if they meet the
significant nexus or relative permanence tests. The same goes for integral wetlands adjacent to
waters not specified in the adjacency definition, e.g., non-relatively permanent tributaries or
“other waters.”
The Agencies, however, offer a problematic example of how this will work:
Thus, a wetland adjacent to . . . a lake that meets the significant nexus standard
under the ‘other waters’ provision could not be determined to be jurisdictional
simply because it significantly affects the physical integrity of the lake; rather, the
wetland would need to be assessed under the ‘other waters’ provision for whether
it significantly affects a traditional navigable water, interstate water, or the
territorial seas.615
Under this scenario, the Agencies overlook that the lake may be a traditional navigable
water––for example, based on navigability by recreational watercraft used in the
interstate and international ecotourism industry.616 A wetland adjacent to a navigable lake
is categorically jurisdictional, without need for a case-specific significant nexus analysis.
This categorical judgment, sanctioned by the Supreme Court, “rests upon a reasonable
inference of ecologic interconnection”617 between the wetland and the lake, not
downstream waters.
In sum, due to the catch-all “other waters” category, we read the Proposed Rule to
protect all wetlands that significantly affect foundational waters, as the Act’s objective,
case law, and science require. But before assessing a wetland’s connection with waters
further downstream under a case-by-case “other waters” analysis, the Agencies must first
ensure that the wetland is not, in fact, adjacent to a water specified in the adjacency
definition––for example, a navigable lake used by canoers and kayakers, and thus
warranting categorical protection.
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b.

Based on the latest science, the Agencies should clarify that
the case-by-case approach will be more protective than the
approach taken under the Rapanos Guidance.

To the extent the Agencies do not specify additional wetland and water types that
categorically satisfy the significant nexus test and thus warrant inclusion as “waters of the United
States” in this rulemaking,618 as requested in Section III.H, above, we urge the Agencies to do so
in their subsequent rulemaking. Moreover, we reiterate that the case-by-case significant nexus
approach revived by the Proposed Rule left many critical wetlands in the Southeast and across
the country vulnerable to pollution and degradation, including seeps, hardwood flats, nonriverine swamp forests, pocosins, Carolina Bays, prairie potholes, vernal pools, pine savannahs,
pine flats, basin wetlands, bogs, floodplain pools, cypress domes, and many more, despite the
ecological benefits they provide to downstream waters. Addressing this failure was a central
justification for the Clean Water Rule;619 the Agencies should go further now.
Scientific advancements since the Rapanos Guidance and Clean Water Rule have
strengthened the evidence that wetlands are critical to the health of downstream waters,
particularly in the case of non-floodplain wetlands.620 This should enable more protective
implementation of the significant nexus test for wetlands than under the Rapanos Guidance. The
Agencies have already summarized much of the latest science in the Technical Support
Document accompanying the Proposed Rule. The Agencies should take the further step of
clarifying how the latest science will inform more robust implementation of the significant nexus
test, either in guidance or the final rule preamble.
In Section III.D of these comments, we provide detailed comments on implementation of
the significant nexus test. In Section III.H.1, we urge the Agencies to adopt categorical
protections for key non-floodplain wetlands, such as Carolina and Delmarva bays, pocosins,
prairie potholes, vernal pools, and other non-floodplain wetlands, which are currently proposed
to be considered as part of the “other waters” category. The critical point here is this: Without
further guidance and categorical protection, critical wetlands will again be left to the whims of an
inconsistent and under-protective case-by-case regime while the Agencies craft a more
protective, second rule.
c.

The parenthetical in the definition of “adjacent wetlands” is
needless, confusing, and potentially dangerous.

We strongly recommend removing the parenthetical in the provision asserting jurisdiction
over “[w]etlands adjacent to the following waters (other than waters that are themselves
wetlands) . . . .”621
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The stated intent of the parenthetical is to underscore that “a wetland is not jurisdictional
simply because it is adjacent to another adjacent wetland.”622 If that is the intent, the
parenthetical is surplusage. “Adjacent wetlands” are not specified in the enumerated list of
waters to which wetlands may be adjacent in order to be jurisdictional. Generally, under “the
expressio unius canon, [] a statute or regulation ‘expressing one item of an associated group or
series’ means that the law intends to ‘exclude another left unmentioned.”623 Because mere
adjacency to another adjacent wetland is already not a basis for jurisdiction, the parenthetical is
needless and adds no meaning to the text.
Due to the presumption against surplusage,624 there is a risk that polluters will read the
parenthetical to do something more than exclude wetlands with no jurisdictional basis other than
adjacency to an adjacent wetland. That risk is heightened because the parenthetical arguably
sweeps broader than its intent. Read rigidly, the provision excludes from the adjacent wetlands
category “wetlands adjacent to other wetlands,” unqualified. It does not limit the exclusion to
wetlands adjacent to no jurisdictional feature other than an adjacent wetland. This creates a host
of problems.
For one, “[a]ll interstate waters including interstate wetlands” comprise a separate
jurisdictional category.625 Polluters will likely argue that, under the parenthetical, a wetland’s
adjacency to an interstate wetland is not a basis for jurisdiction, notwithstanding that wetlands
adjacent to interstate wetlands are jurisdictional under sub-paragraph (i) of the adjacent wetlands
definition. The problems run deeper than that. As the Agencies acknowledge, the parenthetical:
has created confusion, as some have argued that a wetland that is indeed adjacent
to a jurisdictional tributary should not be determined to be a ‘water of the United
States’ simply because another adjacent wetland was located between the adjacent
wetland and the tributary. Some have even suggested that the parenthetical flatly
excluded all wetlands that are adjacent to other wetlands, regardless of any other
considerations.626
We appreciate the clarification in the preamble that “[t]hese interpretations are
inconsistent with the agencies’ intent and longstanding interpretation of the parenthetical,” and
that, “under the 1986 regulations and longstanding practice, wetlands adjacent to an interstate
wetland or wetlands adjacent to tidal wetlands, which are traditional navigable waters, are
jurisdictional.”627 We urge the Agencies to revise the codified text to reflect that intent by
deleting the parenthetical.
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d.

The Agencies must protect critical wetland mosaics.

The parenthetical also threatens functionally integrated complexes of wetlands. As
explained above, wetland complexes integrated through surface, subsurface, and groundwater
connections work collectively to maintain the integrity of downstream waters. The NWPR
stripped protections from many such wetlands through its focus on surface water connections,
even allowing such waters to lose jurisdiction where projects severed earlier surface water
connections.
The Proposed Rule also leaves integral wetland complexes vulnerable, albeit to a lesser
extent. Because such wetlands are adjacent to other wetlands, they are most likely to be targeted
by polluters wishing to exploit the poorly worded parenthetical. In addition to removing the
parenthetical, the Agencies should clarify that the functions of wetland complexes will be
assessed in the aggregate, together with similarly situated wetlands in the watershed, in
determining whether the wetlands possess a significant nexus with foundational waters
downstream. To further protect wetland complexes, the Agencies should clarify that surface
water connections are not prioritized over other forms of connections in the significant nexus
inquiry. Finally, the Agencies should conduct significant nexus analyses based on wetland
complexes in their unimpaired state––that is, ignoring any connectivity impairments caused by
development. Otherwise, construction in or around wetlands could sever their jurisdictional
status, allowing piecemeal, unmitigated destruction of critical wetlands, like under the NWPR.
At the very least, the Agencies should require mitigation not only for filling wetlands, but also
for activities that cause wetlands to lose their jurisdictional status. Even the NWPR required
this.628
e.

The Agencies must categorically protect wetlands that are adjacent
to impounded traditional navigable waters or interstate waters.

Last, the proposed treatment of wetlands adjacent to impoundments of jurisdictional
waters is deficient. Under the Proposed Rule, the Agencies would first “assess if the
impoundment . . . itself is or is not a relatively permanent, standing, or continuously flowing
body of water. If it is, the Agencies would assess if the adjacent wetlands have a continuous
surface connection with the impoundment.”629 If the wetland lacks such surface connection, or is
adjacent to a non-relatively permanent impoundment, the Agencies will only assert jurisdiction
over the wetland if it has a significant nexus to downstream traditional navigable waters,
interstate waters, or the territorial seas.630
The Agencies omit a key threshold step: determining whether the impoundment forms a
traditional navigable water (or interstate water). If so, wetlands adjacent to such impoundment
are categorically jurisdictional under subparagraph (i) of the adjacent wetlands definition, even if
they lack a surface connection to the impoundment or a significant nexus to downstream
628
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foundational waters. Only if the impoundment fails this threshold test should the Agencies
proceed as proposed.
H.

Other Waters: The Agencies correctly propose to protect “other waters”; the
final rule should contain categorical protections for Carolina and Delmarva
bays, pocosins, vernal pools, and prairie potholes and should include other
improvements.

We commend the Agencies for reviving protections for “other waters”––i.e., those waters
that do not fit within the other protected categories, including important non-adjacent wetlands
and waters that do not satisfy the proposal’s test for tributary. 631 As the Science Report
documented, these waters can provide a number of important hydrologic (e.g., flood control),
water quality, and habitat functions, thus warranting their protection under the Clean Water Act.
When considered cumulatively across a landscape or watershed with similarly situated waters,
these “other waters” often significantly affect the integrity of downstream foundational waters.
The Agencies propose to apply the case-by-case “significant nexus” and “relatively
permanent” analyses for all “other waters,” including “intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds.” Although we generally support this approach, there are certain
categories of “other waters” that science demonstrates warrant categorical protection in the final
rule. In addition, the Agencies should depart from the prior practice of requiring headquarters
review of determinations finding “other waters” jurisdictional. They should also remove the
reference to “intermittent streams” in the list of “other waters” subject to the case-by-case
jurisdictional analyses under the final rule. Last, as we have explained,632 the Agencies should
clarify that intrastate lakes, rivers, streams and other waters navigable by recreational craft such
as kayaks are traditional navigable waters and thus jurisdictional with no downstream inquiry;
only non-navigable waters that are not protected under any other category should be assessed as
“other waters.”
1.

The rule should categorically protect certain non-floodplain wetlands.

Although we support the application of the significant nexus test to other waters, we urge
the Agencies to adopt categorical protections for certain other waters, including several types of
wetlands. First, because the science exists to demonstrate that these other waters have a
significant nexus to foundational waters, they should be jurisdictional by rule. In addition, the
Agencies can, and should, still rely on their Commerce Clause Authority to exercise jurisdiction
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over “other waters” that substantially affect interstate commerce, even if they do not pass the
“significant nexus” test.
a.

Some non-floodplain wetlands have a significant nexus to
foundational waters and should be categorically protected under
Supreme Court precedent.

The Agencies correctly interpret the Clean Water Act and Supreme Court opinions as
supporting jurisdiction over “other waters” (including wetlands that do not meet the proposal’s
definition of adjacent wetland) if they have a significant ecological and functional nexus to
foundational waters. In many cases, substantial scientific evidence demonstrates that several
types of “non-adjacent” wetlands (often referred to in science as “non-floodplain wetlands”)
significantly affect downstream foundational waters “in the majority of cases;”633 therefore, the
Agencies should extend categorical protections to those waters, while relying on case-by-case
analysis only for the “other waters” whose categorical nexus cannot yet be established (and those
which cannot be protected under alternative rationales as discussed below).
Justice Kennedy’s opinion in Rapanos supports this approach. First, Justice Kennedy
explicitly rejected the requirement that wetlands have a “continuous surface connection” to
navigable waters,634 and the four dissenters agreed with him,635 forming a binding majority. He
also noted that physical separation can provide the significant nexus he deemed to be the crux of
Clean Water Act jurisdiction, saying, “[g]iven the role wetlands play in pollutant filtering, flood
control, and runoff storage, it may well be the absence of hydrologic connection (in the sense of
interchange of waters) that shows the wetlands’ significance for the aquatic system.”636 Finally,
consistent with Riverside Bayview, Justice Kennedy noted that “[w]here an adequate nexus is
established for a particular wetland, it may be permissible, as a matter of administrative
convenience or necessity, to presume covered status for other comparable wetlands in the
region.”637
As described in more detail in Section III.G, above, wetlands perform critical
hydrological, physical, and biological functions affecting downstream systems.638 They can be
connected to downstream waters through ephemeral or intermittent streams, shallow subsurfacewater, groundwater flows, and through biological and chemical connections.639 Even where
wetlands lack a visibly consistent surface water connection to a river network, they are
connected to downstream waters. These non-floodplain wetlands are connected from an
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“ecological” 640 and functional perspective.641 As the science and case law confirm, nonfloodplain wetlands perform numerous functions critical to downstream water quality despite the
lack of surface water connections, such as trapping and storing pollutants and floodwater that
would otherwise reach navigable waters.642 Moreover, even in the absence of surface hydrologic
connections, non-floodplain wetlands are often connected by overland or aerial movements of
aquatic and semiaquatic organisms and the materials that they retain and transport.643
The Science Advisory Board Panel previously urged the Agencies to apply a categorical
approach to protecting certain types of non-floodplain wetlands that science shows are integral to
downstream water quality
[T]here are certain subcategories / types of other waters in certain regions/areas
where there is sufficient scientific evidence to categorically determine that these
types of waters are jurisdictional (e.g., prairie potholes, Carolina and Delmarva
Bays, pocosins, Texas coastal prairie wetlands, western vernal pools).”644
According to the Agencies, “[c]urrently available peer-reviewed literature and scientific
wetland classification systems clearly document the importance of . . . non-floodplain
wetlands.”645 In preparation for this rulemaking, the Agencies reviewed the abstracts over 12,000
scientific studies published after 2014,646 and summarized the current scientific literature in the
Technical Support Document.647 In particular, the Agencies reported,
[b]ased on [their] analysis of 4,282 scientific peer-reviewed papers published ≥
2014, it is evident that non-floodplain wetlands – individually and in the
aggregate – are connected to and can affect the physical, chemical, and biological
conditions and characteristics of downgradient waters (e.g., streams, rivers, and
lakes). As noted in an updated 2018 analysis and synthesis on the connectivity
and effects of non-floodplain wetlands, Lane et al. (2018) stated that peerreviewed scientific research in hydrological modeling, remote sensing analyses,
field-based observations, and coupled field and remote-sensing studies were
sufficiently advanced to conclude that all non-floodplain wetlands were
unequivocally interconnected with stream and river networks.648
Although the additional available science suggests that a case-by-case significant nexus
analysis is appropriate for some non-floodplain wetlands, there is ample evidence to support a
jurisdictional-by-rule treatment of several categories of non-floodplain wetlands. For example,
two independently commissioned academic reports by students in the River Basin Center at the
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University of Georgia, which were reviewed and found highly credible by an independent
expert,649 demonstrate that Carolina and Delmarva bays, and other coastal plain depressional
wetlands; pocosins; vernal pools, prairie potholes, and other categories of non-floodplain
wetlands have a significant nexus to foundational waters and deserve categorical protection in
the final rule.
i.

Carolina and Delmarva bays and other coastal plain
depressional wetlands have a significant nexus to
downstream waters.

Carolina and Delmarva bays are depressional wetlands found throughout the southeastern
United States from Delaware to Florida, with most bays located in southeastern North Carolina,
South Carolina, and northeastern Georgia. They occur in topographic depressions and are
shallow and oval shaped, and their shape allows for surface water accumulation. They receive
water from precipitation, surface water flow, streams, or groundwater, and water may exit bays
through evapotranspiration, outlets, or to groundwater recharge.650 Many bays hold water only
during part of the year, and they often lack natural surface water outlets. These bays are home to
a wide variety of plants and wildlife, including frogs, salamanders, turtles, snakes and alligators.
Salamanders and frogs are prolific in the bays and are dependent on these wetlands for use as
breeding sites.651
The Science Report identified several features of these bays that provide evidence of
significant physical, chemical, and biological connections with traditionally navigable waters:
Both mineral-based and peat-based bays have shown connections to shallow
groundwater. Bays typically are near each other or near permanent waters,
providing the potential for surface-water connections in large rain events via
overland flow. Fish are reported in bays that are known to dry out, indirectly
demonstrating surficial connections. Amphibians and reptiles use bays
extensively for breeding and for rearing young. These animals can disperse many
meters on the landscape and can colonize, or serve as a food source to,
downstream waters. Similarly, bays foster abundant insects that can become part
of the downstream food web. Humans have ditched and channelized a high
percentage of bays, creating new surface connections to other waters and allowing
transfer of nutrients, sediment, and methylmercury.652
The SAB identifies Carolina and Delmarva Bays as “other waters” that should be protected as
“waters of the United States.”653
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The University of Georgia report entitled “Evidence of Significant Impacts of Coastal
Plain Depressional Wetlands on Navigable Waters” concluded that “enough evidence exists to
presuppose that each [Coastal Plain Depressional Wetland],” a category including Carolina and
Delmarva bays, “individually and/or as part of a wetland complex, significantly affects the
biological, chemical, and/or physical integrity of federally jurisdictional waters.”654
Throughout most of the year Carolina and Delmarva bays exhibit limited physical
connections to downstream navigable waterways, but several studies have shown groundwater
and potential surface water connections.655 For example, a study of Carolina Bays in western
South Carolina “concluded that surface-water and ground-water connections were important to
bay hydrology and the bay was not an isolated system.”656 Several other studies “infer Carolina
and Delmarva Bays are connected to other water bodies through surface-water connections.”657
Indeed, “[t]idal marshes have encroached and entered these Carolina Bays, reflecting a direct
link [to] the estuarine environment.”658
When these hydrologic connections are not (or are less) present, Carolina and Delmarva
bays influence the physical integrity of downstream waters by acting as water and sediment
storage on the landscape, and often as “water pumps” by allowing water entering the wetlands to
leave through evapotranspiration.659 Whether serving as water and sediment sources or sinks,
Carolina and Delmarva bays have a significant effect on the integrity of downstream navigable
waters.660 Because most Carolina bays are linked through groundwater interactions or periodic,
high surface water flows, these connections allow the depressional wetlands to function as a high
quality water source, important water storage, and/or significant nutrient sink to navigable waters
downstream. Because ephemeral wetland hydrology supports the bacteria necessary for
denitrification, ephemeral Carolina bays likely reduce ammonia and nitrate levels in foundational
waters and maintain ecosystem health. Studies have also shown that Carolina bay soils retain
excess nutrients and heavy metals from long-term additions of agricultural water.661
Evidence of biological connections is also abundant. Many invertebrates have specific
evolutionary adaptations that cause a significant transfer of energy and nutrients between isolated
ephemeral wetlands and navigable waters. Cyclic colonizer insects, common in Carolina bays,
can play an important role in the trophic dynamics, nutrient cycling, and ecological stability of
the permanent waters they inhabit during a portion of the year, including large rivers and their
tributaries, interstate waters, navigable lakes, and their adjacent wetlands. Carolina and
Delmarva bays also have a substantial impact on the biological integrity of permanent waters due
to the production of other insects such as midges and the migration of birds, including several
duck species. Amphibians use Carolina and Delmarva bays, upland, and river networks for
breeding, foraging, dispersal, and overwintering. Because they move among these habitats, they
654
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facilitate critical flows of nutrients, energy, and genetic information, and serve as links in an
interconnected food web.662 As the Science Report acknowledged, “Carolina and Delmarva Bays
are highly valuable for providing habitat and food web support for invertebrates and
vertebrates,”663 with “a high potential for [species] movement between bays and other water
bodies.”664
Additionally, other coastal plain depressional wetlands beyond Carolina and Delmarva
bays significantly affect downstream navigable waters. Coastal science suggests “that Carolina
and Delmarva Bays should be grouped with other depressional wetlands of the Coastal Plain to
form a broader class of wetlands called Coastal Plain Depressional Wetlands.”665 Limiting the
evaluation of coastal depressional wetlands to merely Carolina and Delmarva Bays excludes
many depressional wetlands on the southeastern coastal plain that are similar ecologically, and
perhaps more importantly, share similar connections to downstream waters. Wetlands that have
regional names such as limesinks, citronelle ponds, cypress domes, oak domes, grady ponds, and
flat-bottom ponds have been considered by many researchers as some variant of “Southeastern
Depressional Wetlands” due to their ecological similarity. The University of Georgia report
references numerous scientific studies explaining the physical, chemical, and biological
connections that these other wetlands have with traditional navigable waters, similar to the
connections found in Carolina and Delmarva bays.666
The Agencies have significant discretion to define the relevant “region” for purposes of
assessing the collective nexus between similarly situated wetlands and foundational waters.
Here, as SAB panelists acknowledged, science shows that depressional wetlands on the
southeastern coastal plain, either alone or in combination, significantly affect foundational
waters. Although there is variability among Coastal Plain Depressional Wetlands, this does not
warrant a case-by-case or watershed-by-watershed approach, because science “show[s] that
along every important gradient driving variability among [such wetlands], this class of
wetlands significantly impacts the integrity of ‘waters more readily understood as
navigable.’”667 Thus, Coastal Plain Depressional Wetlands should be categorically
jurisdictional in the final rule.
ii.

Pocosins have a significant nexus to downstream waters.

Pocosins are bogs that naturally occur across the southeastern Coastal Plain from Virginia
to North Florida.668 They are the only true bogs in the Southeastern United States.669 The “vast
majority” of pocosins are found in North Carolina, which originally had over 2.2 million acres of
pocosins. Widespread development, ditching, and draining has impaired over two-thirds of the
662
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original pocosins area.670 Due to their importance to downstream water quality, pocosins are
among the types of “other waters” that SAB panelists concluded should be categorically
protected as “waters of the United States.” 671 For that reason, and because of their vast extent,
scientists suggest that pocosins are connected to regulated waters of the United States.672
Pocosins are rainfall-driven and defined by their vegetation communities. They are not
usually physically connected to streams or major rivers. However, pocosins are often adjacent to
estuaries and “have characteristic and important impacts on the hydrology, chemistry, and energy
flow in coastal streams and estuaries because of their elevated positions on the landscape. Many
of these effects are due to the lack of surface water connections to navigable waters, rather than
because of them, and evidence of many of the most important impacts of pocosins is shown by
changes in downstream waters following the creation of artificial surface water connections.”673
Physical impacts of pocosins on downstream waters include the determination of runoff
patterns and volume, and changes in sediment loading in coastal and downstream waters.674
Pocosins affect the quantity and pattern of water delivery to streams and coastal waters by
sequestering and losing (through evapotranspiration) the majority of precipitation entering the
systems, and exporting the remainder by overland sheet flow.675 Studies have shown that natural
pocosins regulate water flow and promote slow release of sheet-flow surface runoff to navigable
waterways, while draining, developing, deforesting, and mining pocosins dramatically increases
high-flow events.676 “Given their proximity to estuaries,” the Agencies have acknowledged, “the
ability [of pocosins] to retain floodwaters is particularly important because it gives estuaries time
to absorb and process the freshwater runoff without rapid and drastic fluxes in water quality.”677
The increases in both overall runoff volume and peak flows following pocosin
development sheds light on the physical impact of pocosins on downstream waters: they serve as
water pumps, by sequestering water that is later exported by evapotranspiration instead of
draining to navigable waterways, and they serve as water storage, slowing and diffusing water
discharge to streams and coastal waters, especially after high precipitation events.678
The physical impacts of pocosins on navigable waters are inextricably linked to the
chemical impacts they have: natural water storage and sequestration in these systems provides
for nutrient retention and organic carbon export to streams and coastal waters.679 “Pocosins
impact the chemistry of downstream navigable waters in a multitude of significant ways.”680
They are important sources of organic nitrogen and organic carbon to navigable waters, and they

670

Id. at 16.
SAB Clean Water Rule Commentary at 5.
672
Id.
673
See Isolated Wetlands Report at 16–17.
674
Id. at 17.
675
Id.
676
Id. at 17–18.
677
Clean Water Rule Technical Support Document at 340.
678
Isolated Wetlands Report at 18.
679
Id. at 19.
680
Id.
671

96

retain phosphorus that would otherwise be exported with runoff.681 Pocosins also retain elevated
concentrations of harmful bacteria, including fecal coliform, which instead flow into navigable
waters when pocosins are developed.682 “The slow movement of water through the dense organic
matter in pocosins removes excess nutrients deposited by rainwater.”683 As pocosins lose on
average two thirds of their hydrologic input to evapotranspiration and export the remainder
through sheet-flow surface runoff, they play a large role in maintaining the brackish salinity of
coastal streams and estuaries. “High precipitation events in drained pocosins can have
particularly severe consequences, reducing estuarine salinity as much as 12 parts per thousand
and essentially changing brackish water to fresh.”684
“Pocosins provide habitat for many species that utilize both the wetlands and nearby
streams for different life cycle needs.”685 Mammals, birds, amphibians, reptiles, and fish are
known to use both pocosins and riparian areas as habitat, and their movement between those two
systems represents a transfer of energy and nutrients that affects the integrity of both.686
In sum, “[i]ntact pocosins are extremely important to water quality in downstream
navigable waters because of their water and nutrient retention capabilities . . . .”687 As the
Agencies have acknowledged, “[t]he amount and timing of the runoff from these wetlands is
critical to downstream flows and water quality, particularly in the estuaries.”688 Developing
pocosins causes “significantly more concentrated nutrients and ions in their drainage waters due
to reduced retention and transformation capabilities”––harmful runoff that often reaches
navigable waters as a result––while “high-flow point-source discharges from drainage ditches
and canals can greatly impact navigable waters by leading to eutrophication and wildly
fluctuating salinity levels.”689 Filling and ditching pocosins has a significant deleterious effect on
navigable water quality.690
This evidence shows that pocosins, either alone or in combination, significantly affect
the chemical, physical, or biological integrity of foundational waters. These unique and
important wetlands should not be left to inconsistent case-by-case protections and should be
categorically jurisdictional in the final rule.
iii.

Prairie potholes have a significant nexus to downstream
waters.

Prairie potholes are a complex of glacially formed wetlands found in Iowa through
western Minnesota, Montana, eastern South Dakota, and North Dakota, usually in depressions
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that lack permanent natural outlets.691 Historically, the region comprised one of the largest
grassland-wetland ecosystems on earth.692 It is also one of the most significant, with SAB
panelists recognizing the scientific basis for a categorical significant nexus finding as to prairie
potholes.693 In the years since the SAB’s recommendation, the science supporting categorical
jurisdiction over prairie potholes as “waters of the United States” has only strengthened.694
One of prairie potholes’ most significant functions is flood abatement. Prairie potholes
accumulate and retain water effectively and store it for long periods of time, thereby reducing
flooding in downstream waters. Cumulatively, “these wetlands provide considerable surfacewater capacity.”695 Conservative estimates place the precipitation storage capacity of prairie
potholes on land enrolled in the federal Conservation Reserve and Wetland Reserve Programs
alone at over 555 million cubic meters.696 In North Dakota, prairie potholes have been shown to
store up to 72% of total runoff from two-year frequency storms and about 41% from 100-year
storms, controlling flooding that would otherwise swell rivers and streams.697 In sub-basins
across the north-central region with a long history of flooding, prairie potholes have consistently
been estimated to hold tens of millions of cubic meters of water.698 Developing or ditching
prairie potholes significantly increases flooding, altering stream geomorphology, habitat, and
ecology.699
Along with substantial floodwater retention, prairie potholes also provide nutrient
removal and transformation, effectively maintaining the chemical and biological integrity of
downstream waters.700 The wetlands’ denitrification function can transform up to 80% of nitrate
that runs off into potholes.701 Developing these wetlands will carry higher pollutant loads
downstream.
Prairie potholes also provide high-value wildlife habitat to a diverse array of birds,
invertebrates, amphibians, reptiles, and fish, who use the wetlands to feed or reproduce, moving
between them and the river network.702 The region provides stopover habitat for 36 of the 50
shorebird species that regularly occur in the United States, habitat for at least 40 species of
waterfowl such as terns and gulls, and is believed to sustain up to 10 million ducks each year.703
Prairie potholes usually lack direct surface water connections to downstream waters.704
However, they can be “highly connected” to other prairie potholes or the stream network via
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surface water connections during the wet season and via subsurface and groundwater
connections.705 These pathways strengthen the chemical, physical, and biological connections
noted above.
More than half the wetlands in the prairie pothole region have already been lost,
primarily by conversion to agriculture.706 Continued loss of these valuable wetland resources
would significantly impact ecosystem services and wildlife not just in the immediate region but
also further afield. Flood storage and nutrient removal services affect the entire Mississippi River
valley and migratory waterfowl travel throughout North America, affecting ecosystems and
recreational hunting across the country.707
Although prairie potholes can vary across the north-central region, they “often act as a
complex” and “have similar functions that can collectively impact downstream waters.”708 As
the Agencies have acknowledged, prairie potholes have “chemical, physical, and biological
connections to downstream waters” and “str[ong] effects” on the integrity of foundational
waters.709 This was enough for SAB panelists to recommend categorical jurisdiction over
prairie potholes. In the final rule, the Agencies should do just that, as science shows that these
wetlands, either alone or in combination, significantly affect the quality of foundational waters.
iv.

Western vernal pools have a significant nexus to
foundational waters.

Western vernal pools are seasonally variable wetlands with “significant physical,
chemical, and biological impacts” on downstream waters.710 They are “shallow, seasonal
wetlands that accumulate water during colder, wetter months and gradually dry down during
warmer, dryer months.”711 Western vernal pools are found from Washington state and Oregon in
the north to northern Baja California in the south.712 Prior practice has protected some of these
integral and unique wetlands,713 albeit inconsistently. The Agencies now have a firm scientific
basis to make those protections categorical, as recommended by SAB panelists. 714
Western vernal pools demonstrate the influence of cumulative effects over time. “These
pools typically occur as complexes in which the hydrology and ecology are tightly coupled with
the local and regional geological processes that formed them.”715 “When seasonal precipitation
exceeds wetland storage capacity and wetlands overflow into the river network and generate
stream discharge, the vernal pool basins, swales, and seasonal streams function as a single
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surface-water and shallow ground-water system connected through the river network.”716 For
example, a study in California found that vernal pools “were fully surface-water connected into–
–and hence contributing to––an integrated and hydrologically dynamic headwater drainage
network, often for months.”717 During the wet season, particularly in early spring, surface and
subsurface hydrologic connections between vernal pools and navigable waters are common.718
Western vernal pools also perform integral storm water, sediment, and nutrient storage
functions, limiting erosion and polluted runoff that would otherwise reach and impair the quality
of navigable waters.719 Vernal pools trap and process carbon, nitrogen, and phosphorous, which
is “important to sustaining viable populations and communities . . . .”720 These common
functions “contribute to both the physical and chemical health of downstream waterways.”721
Western vernal pools are highly biodiverse.722 The ephemeral nature of vernal pools
“allows for higher productivity compared to non-seasonal wetland habitats, due in part to aerobic
microbial activities in the dry phase.”723 The resulting “glut” of invertebrate production “attracts
numerous species of birds, including waterfowl, shorebirds and wading birds, adding essential
energy and nutrients to their diets.”724 Migratory birds in particular depend on the “extensive
nutrient- and energy-rich resources from these productive habitats,” with vernal pools
maintaining the genetic and biological diversity of nearby navigable waters, including along the
Pacific Flyway.725 Western vernal pools “are considered ‘critical links’ between permanent
waters on the Pacific Flyway,” providing a “crucial source of energy and nutrients necessary for
recruitment, rest, and survival . . . .”726 As the Agencies have acknowledged, the seasonal
inundation and lack of permanent surface connections make Western vernal pools “important
biological refuges, which has consequences on the biological health of downstream waters.”727
The Science Report emphasizes that “[t]he existence and connectivity of [Western vernal
pools] are especially important at a time when changing climatic conditions are likely to increase
intermittency of stream flows and decrease duration of wetland inundations in other areas.”728
The imperative to protect Western vernal pools is even stronger now, as climate change wreaks
havoc on the Western landscape.
In sum, the science shows that Western vernal pools, either alone or in combination,
significantly affect foundational waters and should be categorically protected in the final rule.
We urge the Agencies to adopt categorical protections for these wetlands and for others for
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which the science demonstrates a significant nexus. Inconsistent case-by-case protections do
not serve the Act’s objective.
b.

“Other waters” that substantially affect interstate commerce should
be protected under the Agencies’ Commerce Clause authority.

The “significant nexus” and relatively permanent tests are not the only legitimate basis
for exercising jurisdiction over a water body under the Clean Water Act. The 1986 regulations’
definition of “waters of the U.S.” as including “[a]ll other waters … the use, degradation or
destruction of which could affect interstate or foreign commerce” was not struck down by the
Supreme Court, and it allows for the protection of resources even if they do not have a
demonstrable “significant nexus” to navigable waters. The Agencies should continue to protect
those categories of “other waters” that have substantial effects on interstate or foreign commerce,
especially where it may be difficult to find that waters in the category have a significant nexus,
either individually or in the aggregate729
For example, closed or terminal (“endorheic”) basins in the Southwest—streams that do
not reach other water bodies due to evaporation or percolation—may not have a clear
connection to downstream waters, but they may serve as a source of irrigation water for crops
that are sold in interstate commerce, or other similar commercial purposes.
2.

The final rule should expressly reject the policy of elevating
determinations finding “other waters” jurisdictional to headquarters.

The Agencies seek comment on whether and to what extent their headquarters should be
involved in the assessment of “other waters,” particularly when they are “isolated.”730 As the
Agencies describe, however, following that requirement, “the Corps has not asserted jurisdiction
over [isolated] other waters.”731 Apparently then, when headquarters approval is required, field
offices from both Agencies are more hesitant to assert jurisdiction over many “others waters.”
The requirement should not be continued and more “other waters” determinations should be
made by the field offices.
3.

The final rule should keep a non-exhaustive list of “other waters” but
delete the specific reference to “intermittent streams.”

In the Proposed Rule, the Agencies provide a list of examples of “other waters,” which
includes “intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats,
wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds.” Rather than
include this list, which could be construed as either being exhaustive or signaling the intent that
the listed waters cannot meet other jurisdictional categories, the Agencies should delete the list.
729
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In the alternative, the Agencies should make clear that the rule is not exhaustive by revising the
rule text to “All other waters, including but not limited to.” In addition, the Agencies should
delete the parenthetical reference to intermittent streams, replacing it with “non-tributary
streams.” Finally, the Agencies should replace the term “wetlands” in the “other waters”
category with the term “non-adjacent wetlands.”
4.

In the final rule, the Agencies should clarify that “other waters” include a
waters that have a continuous surface connection to a “relatively
permanent” tributary.

While the Proposed Rule extends jurisdiction to “other waters” with a continuous surface
connection to a traditional navigable water, an interstate water, the territorial seas, or a
“relatively permanent” tributary,732 the preamble erroneously suggests that, under the Proposed
Rule, “other waters” must have “a continuous surface connection to a traditional navigable
water, interstate water, or the territorial seas”—omitting relatively permanent tributaries.733 The
Agencies should correct this error in their final rule.
I.

Prior Converted Cropland: In order to effectuate the objective of the Clean
Water Act and enhance consistency with the Food Security Act, the Agencies
should modify the prior converted cropland exclusion.
1.

Retaining the NWPR’s approach to prior converted cropland would
undermine the objective of the Clean Water Act.

The Agencies should not retain the NWPR’s approach to the prior converted cropland
exclusion. The definition of prior converted cropland included in the NWPR was vague, leaving
open many questions about what qualified for the exclusion but clearly expanding the exclusion
far beyond its previous reach under either the Clean Water Act or the Food Security Act.
Under the NWPR, as the Agencies have correctly pointed out, the chances of prior
converted cropland ever regaining jurisdictional status were slim—even where land had reverted
to wetland and remained idle for years. The NWPR provided that land would retain its excluded
status if it had been used even once in the preceding five years “for, or in support of agricultural
purposes.”734 While “agricultural purposes” was undefined in the rule itself, the Agencies
suggested it would include a broad range of uses that did not resemble using the land as
cropland: idling land for conservation, providing wildlife habitat, and leaving land fallow, among
others.735
If land had not been used for any of the countless potentially qualifying “agricultural
purposes” for five years, and if it had reverted to a wetland state, only then would it become
eligible to be jurisdictional again. This approach created a major loophole in the implementation
of the Clean Water Act: prior converted cropland used once for an “agricultural purpose” could
732
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then be sold to be developed—for an entirely non-agricultural purpose—with no Section 404
oversight for the next five years before the prior converted cropland was considered
“abandoned” and therefore became potentially jurisdictional again.
Developers exploited this loophole. In one example in Orange, Texas, the Corps applied
the NWPR to exclude numerous wetlands from jurisdiction as “prior converted cropland” even
though the cropland was cleared to make way for the construction of a chemical manufacturing
facility.736 That the NWPR’s prior converted cropland provision opened the door for
development of converted wetlands without a 404 permit is signaled by the fact that the National
Association of Realtors listed “Discussions with the Environmental Protection Agency regarding
the Waters of the U.S. (WOTUS) rule and the prior converted cropland exclusion” as one if its
key lobbying interests for 2019, when the NWPR was being developed.737 The “WOTUS rule”
remained a lobbying priority for the group in 2020.738
In addition to being inconsistent with the objective of the Clean Water Act itself, the
NWPR’s approach to prior converted cropland was also far removed from the exclusion’s
original purpose: to maintain consistency across federal programs while furthering the objective
of the Act. In codifying the prior converted cropland exclusion for the first time in 1993, the
Agencies noted that the federal wetlands protection effort would be most effective if all federal
agencies involved in that effort were acting in concert.739 Thus, EPA and the Corps implemented
the exclusion to enhance consistency with other federal programs affecting wetlands.740 Further,
the Agencies believed that codifying the prior converted cropland exclusion was consistent with
their “paramount objective of protecting the nation’s aquatic resources” because, according to
the Agencies’ view of the exclusion, only an area that was “significantly modified so that it no
longer exhibits its natural hydrology and vegetation” and was “significantly degraded” would fall
under the exclusion.741
Crucially, while the prior converted cropland exclusion was intended to cover lands that
do not exhibit the full range of wetland functions that they would in a natural state, prior
converted cropland often continues to exhibit some beneficial wetland functions.742 Further, prior
converted cropland often retains the potential to be restored to wetlands performing a fuller range
of wetland functions or revert to such wetlands on its own.743
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Reinstating the NWPR version of the prior converted cropland exclusion would exclude
from Clean Water Act jurisdiction even areas that do exhibit the “natural hydrology and
vegetation” of a wetland and do not resemble the “significantly degraded” land the Agencies
envisioned when codifying the exclusion.744 Indeed, the area may have remained unused for
years and fully reverted to wetland but, under the NWPR, could still qualify for the exclusion.
Further, that wetland could then be sold to be filled and paved over for a non-agricultural use
with no Clean Water Act oversight. In addition to stretching the prior converted cropland
exclusion beyond its intended limits, this approach is at odds with the USDA’s approach to prior
converted cropland under the Food Security Act, as discussed below. Thus, the NWPR’s
approach should not be reinstated.
2.

Prior converted cropland should be eligible to be jurisdictional again
once it is no longer being used for crop production.

The prior converted cropland exclusion was intended to exempt from Clean Water Act
jurisdiction cropland that was no longer performing wetland functions or providing wetland
values, thereby fostering consistency with other federal programs affecting wetlands.745 But
when prior converted cropland goes unused and reverts to a wetland state, or when the land is put
to a different, non-agricultural use, the land no longer falls under the intended scope of the
exclusion and therefore should again become eligible to be jurisdictional under the Act.
Consistent with the Agencies’ longstanding practice originating in 1993, land that is no
longer being used for crop production and that has reverted to a wetland state—in other words,
land that has been “abandoned”—should cease to be classified as prior converted cropland for
purposes of the Clean Water Act. This approach is familiar to farmers and to the Agencies alike.
Under this approach, land loses its status as prior converted cropland when there has been no
commodity crop production on the land for five years and the land has reverted to a wetland
state.746 In contrast to the NWPR, the agricultural uses that would qualify to prevent
abandonment are narrowly defined and closely tied to the production of crops.747 When the land
has been abandoned as cropland and has reverted to wetland, the area no longer constitutes the
degraded land incapable of performing wetland functions that the prior converted cropland
exclusion was intended to encompass. The Agencies should restore the pre-NWPR abandonment
approach, which has been in place for the better part of the past thirty years and which furthers
the aims of the Clean Water Act.
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The abandonment approach alone, however, is not sufficient to ensure that the prior
converted cropland exclusion is not abused. Thus, when prior converted cropland is put to any
non-agricultural use, the land should immediately lose excluded status and become eligible to be
jurisdictional under the Clean Water Act. As the Agencies have noted, applying this “change in
use” approach would fulfill the goal of fostering consistency among federal programs affecting
wetlands748: USDA has used the “change in use” approach in administering its prior converted
cropland program since 1996. Additionally, as the Agencies have correctly explained,
implementing only the “abandonment” approach described above—without also providing that
land loses its excluded status when there is a change in use—leaves a gap in administration of
the Act that allows developers to avoid regulation under Section 404.749
Although the gap created by the 1993 abandonment approach is small compared to the
loophole created by the NWPR abandonment approach, it is still inconsistent with the aims of the
Clean Water Act. At minimum, the Agencies should ensure that land does not retain its status as
prior converted cropland when it is sold for development. Although prior converted cropland
may not exhibit the full range of wetland values and functions that it would exhibit in its natural
state, such land often retains the potential to be restored to valuable wetland in the future; if
developers are able to take advantage of the exclusion to fill and pave prior converted cropland
with no oversight, the potential future wetland benefits are lost. The exclusion was not intended
to authorize these permanent wetland losses at the hands of industry and developers. When prior
converted cropland is sold for a non-agricultural use—regardless of whether five years have
elapsed since it was last used for crop production—the land should be reassessed as potentially
jurisdictional under the Clean Water Act.
To effectuate the objective of the Clean Water Act and foster consistency with other
federal programs affecting wetlands, the Agencies should restore the longstanding approach to
abandonment of prior converted cropland while also providing that land cannot retain its
excluded status when it is sold for or converted to a non-agricultural use.
J.

Economic Analysis: The Agencies should more accurately quantify the
benefits of restoring clean water protections.

In assessing the economic impacts of the Proposed Rule, the Agencies undervalue the
benefits of the Proposed Rule relative to the pre-2015 regime and the NWPR. In addition to
endorsing the comments on the Proposed Rule submitted by the Institute of Policy Integrity at
New York University School of Law, we offer the following.
First, the Agencies wrongly assume that the Proposed Rule adds zero value to states with
laws that nominally protect a broader scope of waters than the Proposed Rule would protect.750
Even when states have authority to protect waters more broadly than the Clean Water Act, they
do not (and cannot) always do so. The states may not have the programs in place, or the
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resources or staff available to create clean water protection programs or otherwise provide
protections similar to those under the Act.751 There is also nothing to prevent states from
reducing state protections for those waters that do not meet the federal definition of “waters of
the United States.” As described in Section II.A.2, above, several states, including Indiana and
Ohio, reduced state clean water protections in response the weak requirements under the NWPR.
These actions demonstrate that state laws are vulnerable to legislative or regulatory revision in
the absence of a strong federal Clean Water Act baseline.752
Second, the Agencies undervalue the interstate benefits of the Proposed Rule, failing to
recognize that states with inclusive definitions of state waters could still suffer harms from
pollution from other states with weaker definitions. Indeed, downstream states cannot control the
actions of upstream states, and upstream states have strong incentives to choose industry over
strong clean water protections due to political pressure and because the burden of water pollution
may largely be borne by the states downstream. SELC’s mapping of less than 6% of the
approved jurisdictional determinations made under the NWPR illustrates how often this
predicament can arise.753
Third, the Agencies do not appear to have considered all available information in
assessing the value of stronger Clean Water Act protections. The Agencies should incorporate
research assessing the value of wetlands, streams, and other waters, as that body of research is
available and continues to grow.754 The Agencies should also not limit their analysis to
estimating the Proposed Rule’s benefits as to only the section 404 program.755 Benefits accrue
from federal protections provided under other Clean Water Act programs as well, including the
Section 303(c) water quality standards program, the Section 311 oil spill prevention program, the
Section 401 water quality certification program, and the Section 402 NPDES permit program.
Finally, the Agencies estimate that the Proposed Rule “would have zero impact” as
compared to the pre-2015 regime.756 This assumption would be true only if the Agencies finalize
a rule that protects the same scope of waters as is covered under the pre-2015 regime. As we
have urged throughout these comments, however, the Agencies should protect waters more fully
in a final rule.
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IV.

In Their Anticipated Second Rulemaking to Define “Waters of the United States,”
the Agencies Should Go Further in Protecting the Nation’s Waters.

We support the Agencies’ plans to develop a second rule that builds upon the regulatory
foundation of the Proposed Rule and more effectively serves the Clean Water Act’s objective to
“restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”757
We believe that the recommendations we offer in Section III of these comments are both
warranted and fully within the Agencies’ authority in this rulemaking. To the extent the
Agencies do not adopt any of our recommendations in connection with the Proposed Rule, we
urge the Agencies to incorporate them in their second rule.
Adopting a broader definition of “waters of the United States” in the second rulemaking
would be justified by the Clean Water Act’s broad Congressional directive and supported by the
legislative history and case law implementing the Act. By the 1970s, after decades of ineffective
state-led efforts, the nation’s waters were “in serious trouble, thanks to years of neglect,
ignorance, and public indifference.”758 In 1972, a bipartisan Congress responded by passing the
Clean Water Act “to restore and maintain the chemical, physical, and biological integrity of the
Nation’s waters.”759 The Act “incorporated a broad, systemic view of the goal of maintaining and
improving water quality,” one that “demanded broad federal authority to control pollution
. . . .”760 As the Supreme Court has acknowledged, the Act’s suite of water pollution controls
applies to “navigable waters,”761 which “Congress chose to define . . . broadly” as “the waters of
the United States.”762 The legislative history confirms that Congress intended that this term be
“given the broadest possible constitutional interpretation.”763 Thus, as set forth in Section
III.C.3, above, Congress’s directive compels the Agencies to extend jurisdiction to the broadest
reaches of Congress’s Commerce Clause authority. The Agencies’ second rulemaking must
fulfill this obligation.
V.

Conclusion

Permanently rejecting the harmful and unlawful NWPR and restoring longstanding clean
water protections are critical elements as the Agencies strive to achieve the as-yet-unfulfilled
objective of the Clean Water Act. With the revisions recommended in these comments, the
Proposed Rule would represent an important step towards restoring and maintaining the health of
the nation’s waters and of the communities that rely on them. We urge the Agencies to promptly
strengthen and finalize the rule and then to move expeditiously in promulgating a new definition
of “waters of the United States.”
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Thank you for considering these comments.
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Revised Definition of “Waters of the United States”
Appendix A

List of Documents Submitted in Support of Comments

Appendix B

SELC et al., Sample Negative Jurisdictional Determinations Made Under the
NWPR

Appendix C

SELC, Sample NWPR Non-Jurisdictional Determinations (NJDs)

Appendix D

Elizabeth Guinessey et al., A Literature Review: The Chemical, Physical and
Biological Significance of Geographically Isolated Wetlands and NonPerennial Streams in the Southeast (2019)

Appendix E

SELC, Population Served by Drinking Water Supplies from Surface Waters:
Methodology of Drinking Water Population Statistics Used by Southern
Environmental Law Center in Clean Water Fact Sheets (2021)

Appendix F

Scientific Literature

Appendix G

Sam Woolford & Matt Carroll, Evidence of Significant Impacts of Coastal
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

Other Non-jurisdictional waters

MVP-2020-00962-JMB

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_wi
Cumberland
/Aug/2020-00962-JMB%20AJD.pdf

WI

45.52916, -92.04403

Cumberland Business Park Development

38.05

6/22/2020

MVP-2019-00129-DAS

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
(not provided)
n/Jun/2019-00129-DAS_20200622_AJD.pdf

MN

44.198534, -94.008373

Huntley to Wilmarth 345 kV Transmission Line

64.21

0.202 acres ditches

6/22/2020

MVP-2004-05019-MVM

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Blaine
n/Jun/2004-05019-MVM_20200622_AJD.pdf

MN

45.16879, -93.16606

North Meadows

47.21

12,275 feet ditches

6/22/2020

MVP-2015-02528-RMM

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
N/A - Beaver Bay Township
n/Jun/2015-02528-RMM_20200622_AJD.pdf

MN

47.303566, -91.381938

Northshore Mining Company Railroad Realignment at
MP 7

105.17

9,960 feet ditches

6/25/2020

NWO-2020-01103-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Utica
620

SD

42.9649, -97.4920

Matt Evans - JD Request - Private Lake - Yankton County

32

7/1/2020

MVP-2020-00353-DAS

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
N/A - South St. Paul/Inver Grove Heights
n/Jul/2020-00353-DAS_20200701_AJD.pdf

MN

44.882595, -93.053783

Seidl's Lake AJD

6.5

7/2/2020

LRL-2016-630-mad

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2016630.NWPR.AJD.pdf

IN

38.6949, -87.08049

Solar Sources Inc - Antioch Mine IDNR - S-355-1 and S355-2

1.4

7/7/2020

SAJ-2020-01733-JMB

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
(not provided)
093

FL

28.210564, -81.313466

Edgewater Property Florida Holdings III, LLC / ED4 /
driverway / residential neighborhood

46.8

7/9/2020

NOW-2020-01157-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Sioux Falls
583

SD

43.522177, -96.656667

JD Request for Sundance Ridge Addition in Sioux Falls,
Minnehaha County

26.99

7/10/2020

MVP-2017-03780-SSC

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Corcoran
n/Jul/2017-03780-SSC%2020200710%20AJD.pdf

MN

45.073949, -93.548114

Tavera Development, Corcoran (County Road 116
Properties)

29.56

7/14/2020

SAJ-2020-00352-JMB

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Cocoa
096

FL

28.351435, -80.766066

The Cocoa Grand, LLC / mixed use commercial and
residential development

54.45

SPL-2019-00439-ERS

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
Lakeside
JD201900439.pdf

CA

32.858184 N, -116.915334 W

Lindo Lake Restoration Project (SD County WRDA)

12.01

7/19/2020

SPA-2018-00216-LCO

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
(not provided)
sdiction/Approved%20JDs/New%20Mexico/2018-216AJD.pdf

7/23/2020

SAJ-2018-00840-JED

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/14
Wildwood
898

7/27/2020

NWO-2020-01193-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
(not provided)
625

7/28/2020

MVP-2019-01989-RQM

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Waite Park
n/Jul/2019-01989-RQM_20200728_AJD.pdf

7/30/2020

LRL-2020-00243

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020243%20AJD%20Final.pdf

8/3/2020

MVP-2015-03524-SRK

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Rockville
n/Aug/2015-03524-SRK%2020200803%20AJD%20Form.pdf

8/5/2020

SPK-2015-00587

8/6/2020

NWK-2020-00577

8/11/2020
8/11/2020

6/22/2020

7/17/2020

Washington

28.8274611, -82.0263166

The Villages Land Company, LLC / The Villages of
Southern Oaks Phases 4, 5, 6 / Meggison Corridor
Extension

SD

45.5896, -100.2171

JD Request for Basin Electric Transmission Structure 022120, 121, 122, Walworth County

350.00

MN

45.537897, -94.244317

Martin Marietta North Quarry Reduction and Rainbow
Quarry Expansion

22.91

FL

37.655, -85.984

Rhudes Creek Solar

11.62

45.51186, -94.28997

Rockville Crossing (Harstad Parcel)

54.86

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
Salt Lake City
/2020.08-Aug/SPK-2015-00587-AR-ApprvdJDForm-NWPR.pdf

UT

40.8067, -111.9310

Tesoro Remote Tank Farm

22.50

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Lee's Summit
260

MO

38.885169, -94.466877

Lippert, Jim - Pond Construction

0.30

SAS-2019-00243

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Valdosta
200811-SAS-2019-00243-Lowndes-NWPR-TCK.pdf

GA

30.9187, -83.3452

Howard Dasher Grove Project

11.64

LRL-2019-00444-sea

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2019444%20Nucor%20NWPR%20AJD.PDF

KY

38.008576, -86.141404

Nucor Plate Mill Construction in Brandenburg, KY

8.00

8/13/2020

SAJ-2014-01971-JLC

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Parrish
118

FL

27.590774, -82.40503

FH PARRISH 62, LLC / Windover Farms (fka: Cone Ranch
South)/ Manatee

28.88

8/13/2020

SAJ-2013-02767

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
(not provided)
116

FL

28.339222, -81.215978

Southern Oaks, Bridge-Walk / Individual Permit Mod.

24.55

8/17/2020

LRC-2020-00542

https://www.lrc.usace.army.mil/Portals/36/docs/regulatory/jd/2020/LRC2020-542jd.pdf

IL

41.602564, -87.918972

John Rogers

13.03

8/17/2020

MVP-2018-02917-BGO

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Ortonville
n/Aug/2018-02917-BGO%20AJD%20Posting.pdf

MN

45.298155, -96.312150

MnDOT / SP 0603-16 & 7603-20 / TH 12

51.75

8/17/2020

SAJ-2020-00066

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Orlando
240

FL

28 23' 26.21", -81 14' 29.61"

Bainbridge N. Cove LLC. / Install B. Ramp, Revetment &
Dock

8/18/2020

SAJ-2008-04425-JMB

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Ormond Beach
241

FL

29.320335, -81.124834

Smith, Clinton/Ormond Crossings Phase I

8/19/2020

NWK-2020-00572

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Jefferson City
551

MO

38.5607, -92.2996

Brooks Drive JD request

8/20/2020

SPK-2016-00121

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
N/A - near Pahrump
/Oct2020/201600121-AR-Apprvd-JD-Form-NWPR.pdf

NV

36.0625, -115.8005

Yellow Pine Solar

8/20/2020

LRN-2019-00152

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201900152.pdf

Murfreesboro

TN

35.842463, -86.519573

Harvest Residential Development, Murfreesboro,
Rutherford County, TN (JD Request)

27.73

8/21/2020

NWO-2011-00778-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
(not provided)
611

SD

45.860525, -97.241126

Riverview, LLP JD Request wetlands Marshall County

3.66

8/24/2020

SAJ-2007-02451

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Bunnell
977

FL

29.473625, -81.20093

Gardener SR 100 /Preapp

46.20

8/25/2020

SAC-2020-01032

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/August_20
Socastee
20/SAC-2020-01032_Alan_B_%20Vereen_Tract_Basis_Form.pdf

SC

33.6559, -79.0208

Alan B Vereen Tract

16.58

8/27/2020

SAJ-2008-02438-LBD

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Fort Myers
236

FL

26.598934, -81.835846

Colonial Blvd 2.5 acre parcel

2.50

Homber Glen

X

1,227
3.34 acres ditches, 21.51 acres
ponds

3.39

KY

Brandenburg

1.3 acres ponds

Involves multiple ephemeral
stream crossings for a gas
pipeline. The JD form lists "N/A"
for the size.

Double E Pipeline Project

MN

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Cecilia

TX, NM 31.870012, -103.705874

19,455

JD includes
protected waters

26,435

1,268

9,312

X
1,900
6.44 acres ditches

3.2

317.21 acre lake

145.30

X
1,500
89,810
10,350

675

1.02 acres ponds

X

1

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

8/31/2020

MVP-2020-01459-KDZ

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_wi
DeForest
/Sep/2020-01459-KDZ%20NWPR%2029%20July%20%202020.pdf

WI

43.20181688, -89.31344598

Village of DeForest/Williamsburg Way Road
Construction

5.07

9/2/2020

MVK-2020-00499-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/300549/

MS

32.540878, -90.798992

Backwater Pump Site and Borrow Area and Associated
Access Roads Project, Warren County, Mississippi

97.33

9/3/2020

SAS-2013-00549

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Waynesboro
200903_SAS-2013-00549_Burke_NWPR_RLS.pdf

GA

33.09265, -82.04914

Burke County Industrial Tract

31.21

9/8/2020

LRH-2020-00562-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/202000562-SCR.PDF

OH

39.496676, -83.04672

Yellowbud Solar JD

67.23

9/10/2020

SPK-2020-00661

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
(not provided)
/Sep2020/202000661-AR-Apprvd-JD-Form-NWPR.pdf

CA

39.31479, -121.63533

Sutter Butte Canal

45.79

9/11/2020

SPL-2020-00538

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
Banning
JD202000538.pdf

CA

33.941242, -116.937285

Atwell Butterfield Phase 3-8 Development, non JD,
Riverside County, CA

9/11/2020

NAO-2019-01395-JSH

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
(not provided)
2020/Sept/NAO-2019-1395.pdf

VA

37.4119, -77.403

SPGP Willis Road Lake - Chesterfield

9/15/2020

SAM-2018-00257-APW

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2018-00257-APW.pdf

Parrish

AL

33.6344, -87.1844

Alabama Power Gorgas Plant - Ash Pond Closure

9/16/2020

NAB-2020-00357-P05

https://www.nab.usace.army.mil/Portals/63/NAB-202000357_20200914_AJDform.pdf

Lock Haven

PA

41.11947, -77.45601

First Quality Tissue - CL Lagoon

31.00

9/17/2020

SAS-2006-02150

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Blackshear
200917-SAS-2006-02150-Pierce-ISO-TCK.pdf

GA

31.2751, -82.2708

Blackshear-Pierce County Industrial Park

22.71

9/17/2020

SAJ-2006-04268

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Elkton
976

FL

29.617877, -81.28472

Sawmill at the Park/Community Development

83.22

9/18/2020

SAJ-2020-02885-JDP

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Winter Garden
792

FL

28.520752, -81.566263

American Orange, Inv. Co., / Storm-water Treat. &
System Pond

44.89

9/18/2020

MVK-2019-00187

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/297886

LA

32.133014, -93.495317

DTE Gen6 Proppants, LLC/010821/PCN for NWP 14 for
the Abbington Loop Road Reroute Project, Red River
Parish, Louisiana

34.12

9/23/2020

NWK-2015-01709

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Kansas City
575

KS

39.032973, -94.880207

Holliday Sand and Gravel - Frisbie Road Sand Plant

28.73

1,092

9/23/2020

NWO-2020-01753-RWY

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
(not provided)
614

WY

41.673100, -107.699661

TransWest Express, LLC, Transmission Project, Multiple
Waters, PreApp, AJD

26.11

10,789

9/24/2020

LRH-2020-00065

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-0065Peebles
.pdf

OH

38.966103, -83.401151

OHJD - Community Energy Solar, LLC - Adams County
Solar

12.17

17,176

9/25/2020

SAJ-2020-02833-JDP

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Melbourne
677

FL

28.124442, -80.685912

Seefried Prop. / Wetlands AJD Request

22.37

9/28/2020

SAS-2007-02040-ACM

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/28
Brunswick
SEPT20_SAS-2007-02040-Glynn-AJD%20(SFS).pdf

GA

31.2751, -81.4949

Tradewinds Development

19.66

10/5/2020

SPL-2020-00460-TS

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
N/A - Vandenberg Air Force Base
JD202000460.pdf

CA

34.72992, -120.5658

Vandenberg Air Force Base MQ9 Wing WeddownApproved Jurisdictional Determination

14.74

SAC-2010-00064

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/October_2
Hardeeville
020/SAC-2010-00064-Riverport_Development.pdf

SC

32.226752, -81.084603

Riverport-Exit 3

10/5/2020

(not provided)

N/A - Union Township

(not provided)

Other Non-jurisdictional waters

X

34,215
23.43

322
11,059

X
420 acres pond

1.45 acres ditches

X

2.2707 acres ponds

X

226.37

15 acres pond

X

34.46

26.67 acres ponds, 1.07 acres
ditches

X

6,909

10/6/2020

NWO-2020-01829-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Ashley
048

ND

46.030646, -99.18791

NDDOT; ND 11 Improvements in Ashley, SS-2011(041)035, PCN 22937; ND 11 from Ashley, ND east
to the county line; SS-2-011(040)035, PCN 22636,
McIntosh County

10/9/2020

LRN-2020-00744

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202000744.pdf

AL

34.782223, -86.968507

Brookhill JD Request, Athens (patti Kelly)

40.54

SAJ-2015-03049-JLC

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15
Plant City
948

FL

28.056984, -82.104876

North Park Isle, LLC / North Park Isle and Park East /
Hillsborough

71.03

8.41 acres ponds, 5.26 acres
ditches

10/14/2020 SAS-2018-00554

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
(not provided)
201015-SAS-2018-00554-Charlton-NWPR-HAR.pdf

GA

30.525932, -82.124468

Twin Pines sand derived heavy minerals mining

376.70

2,562 feet ditches

10/15/2020 LRN-2018-00245

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800245.pdf

Madison

AL

34.670821, -86.772606

Alleged Violation, Madison, AL

37.00

10/15/2020 LRL-2020-00611-tmb

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020611%20NWPR%20AJD%20Form.pdf

Wheatland

IN

38.697420, -87.294862

Wheatland Solar Project AJD

1.78

22,547

22.60

1,967

5,818

10/9/2020

Athens

10/15/2020 MVK-2020-00667-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/301950

Pearl River

LA

30.352406, -89.749214

Review for An Approximately 91 Acre Portion of St. Joe
Brick Works Located North of Pearl Parkway, St.
Tammany Parish, Louisiana

10/16/2020 SAC-2018-01421

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/October_2
Hardeeville
020/SAC-2018-01421-East_Argent_Parcels.pdf

SC

32.321647, -80.966148

East Argent Parcels

43.90

18.17

31.39

10/16/2020 NWO-2009-02015-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Gackle
044

ND

46.607649, -99.141605

JD Request; Logan County; 7,8-136-67; Highway 56;
SERP-2-056(033)048, PCN 22899; HES-2-056(025)048;
PCN 18025

10/20/2020 NWO-2018-00215-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
617

SD

43.083155, -97.079692

JD Request for SD DOT SD Hwy 46 from Irene to SD 19A,
PCN 04J5, Clay County

10/21/2020 NWO-2020-01888-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
356

ND

47.140188, -99.731888

NDDOT; ND Hwy 36 Roadway improvements, 1036(030)050, PCN 22915, Kidder County

10/21/2020 SAJ-2003-12445-ACM

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Fort Myers
125

FL

26.504831, -81.790598

Youngquist Trade Center

179.56

10/21/2020 SAC-2020-00455

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/October_2
Ravanel
020/SAC-2020-00455-Golden_Grove.pdf

SC

32.7743, -80.2757

Golden Grove

13.74

10/22/2020 SAC-2017-01539

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/October_2
Little River
020/SAC-2017-01539_Horry_Prince_Site_NWPR_AJD_FINAL.pdf

SC

33.8461, -78.6480

24th Avenue North- HPM Holdings LLC

17.87

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

JD includes
protected waters

4,896

5,700.7 feet ditches, 1.33 acres
ponds

X

X

X

9.16
28.96 acres pond

235

2

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

10/23/2020 NWO-2020-01809-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Waubay
620

SD

45.34352, -97.28380

Barse JD Request Blue Dog Lake, Day County

40.00

10/23/2020 SAJ-2018-02252

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Leesburg
123

FL

28.763604, -81.936216

The Villages Land Company LLC / City of Leesburg
Sprayfield North / Lake

73.70

10/26/2020 NWK-2020-00091

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Wichita
167

KS

37.758384, -97.321073

KDOT - Bridge/Ramp Replace - 235-87

16.55

10/27/2020 NWO-2020-01537-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
355

46.355207, -98.170188

NDDOT; ND Hwy 13 Improvements, NH-2-013(065)303,
PCN 22647, LaMoure County

15.38

10/27/2020 NWO-2018-02142-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
362

ND

48.670258, -103.189946

Wold Engineering / Divide County. Roadway
improvement on CMC 1239. Structure Replacement CP1239(022); Phase 1,2,3., CP-1239(019), CP-1239(020),
CP-1239(021)

17.48

10/28/2020 SAJ-1992-41579

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
St. Cloud
482

FL

28.221652, -81.147314

Harmony West, PH2 / Build Resid. Develop.

45.87

10/29/2020 MVP-2016-03013-MAD

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Blaine
n/Nov/201603013J2-MAD%20JD.pdf

MN

45.126769, -93.220925

Groveland Village Blaine

2.8

10/29/2020 POA-2003-01422

https://www.poa.usace.army.mil/Portals/34/docs/regulatory/JDs/2020/POA
Fairbanks
_2003_01422_JD_29OCT2020.pdf

AK

64.796 (lat)

Tin Cup LLC

355

10/29/2020 SPK-2003-25089

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
N/A - Round Mountain
/2020.11-Nov/200325089-AR-Apprvd-JD-Form-NWPR.pdf

NV

38.7288, -117.0802

Round Mountain Manhattan Mine Site

10/29/2020 SAJ-2020-0137-RGH

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Lake Placid
213

FL

27.258378, -81.419752

ORSTED ONSHORE NORTH AMERICA / HIGHLANDS
SOLAR SOUTH / HIGHLANDS

10/30/2020 SPL-2016-00501

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
N/A - Near Bullhead City
JD201600501.pdf

AZ

35.092268, -114.449211

Moss Mine

10/30/2020 SAJ-2020-01369-RGH

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Lake Placid
268

FL

27.289049, -81.436474

ORSTED ONSHORE NORTH AMERICA / HIGHLANDS
SOLAR NORTH / HIGHLANDS

11/2/2020

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_wi
Greenville
/Nov/2020-01594-JLK%20AJD.pdf

WI

44.307601, -88.518622

Homes of Fountain Lake

LA

32.902285, -91.557329

John A. Janes/080320/Proposing to Turn a Rice Field into
an Irrigation Reservoir (Approximately 60 acres), Farm
1402, Morehouse Parish, Louisiana

59.6

MVP-2020-01594-JLK

ND

Feet of Non-jurisdictional
Streams

2.6 acres ditches, 1.58 acres
ponds, 2.84 acres waste
treatment system
2,100

14.9 acres ditches, 3.8 acres
pond

2.8
76.2

40.9 acres ditches

8.62

Oak Grove

11/2/2020

LRL-2020-00760-sam

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020760%20AJD%20Form.pdf

Plainfield

IN

39.6634, -86.3737

Plainfield Logistics park

1.83

1,298

11/3/2020

SPL-2004-00004-AOA

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
(not provided)
JD200400004.pdf

CA

34.445623, -118.371341

RESIDENTIAL DEVELOPMENT - VTTM 48086 (VA

0.1

26,356

11/3/2020

SWL-2019-00354

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
(not provided)
Ds/Nov-2020/AR/SWL%202019-00354%20AJD.pdf

AR

34.9218, -94.3734

OURO Mining, Inc. - Scott Co - Heavener Coking Coal
Project

6.02

206,833

11/4/2020

SWT-2020-00322

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
New Boston
WT-2020-322%20NWPR%20AJD%20FORM.pdf

TX

33.4575, -94.2708

TexAmericas Center / Red River Army Depot Proposed
Commercial Development Bowie County TX

188.5

8,400

11/6/2020

NWO-2005-30172-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
019

SD

44.003918, -96.789137

Drong fill activities in Mud Lake in Moody County

LRL-2020-00654-JMG

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020654-JMG%20AJD%20Form.pdf

IN

38.811438, -87.386431

Bruceville Solar AJD Request

17.98

FL

28.056224, -82.061102

MitBank - Wiggins Prairie

492.44

MN

45.092342, -93.177063

Ramsey County / TCAAP Redevelopment

59.85
43.79

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Plant City
553

11/16/2020 MVP-2009-01301-MMJ

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/200901301-MMJ_20201117_AJD.pdf

11/17/2020 NWO-2011-00141-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
018

SD

44.586710, -97.240938

SD DOT upgrade SD 28 by Bryant in Hamlin County PCN
025L, PCN 04JY

11/18/2020 SPL-2020-00439

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
Bullhead City
JD202000439.pdf

AZ

35.157001, -114.557635

Laughlin Bullhead International Airport

41.80

11/18/2020 MVK-2020-00525-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/303515

MS

32.272874, -90.0442

Ergon, Inc./072420/ Approved Jurisdictional
Determination Request for Brandon Holdings Property,
Rankin County, Mississippi

36.97

11/23/2020 SPK-2008-00354

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
St. George/Page
/2020.11-Nov/200800354-AR-Apprvd-JD-Form-NWPR.pdf

UT

36.98920, -112.42756

Lake Powell Pipeline

8.09

11/23/2020 LRH-2020-00801-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-801SCR.pdf

OH

39.777, -83.0359

Foxfire Residential Devlopment

5.82

11/24/2020 SPK-2014-00139

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
(not provided)
/2020.11-Nov/201400139-AR-Apprvd-JD-Form-NWPR.pdf

NV

40.2176, -116.5529

Barrick Mill Canyon

11/24/2020 SAJ-2020-03491

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Naples
542

FL

26.28367, -81.56885

Pulte Group & Home Corp. / Build Single Fa. Homes

11/24/2020 SAJ-2005-00268-AWP

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Palm Bay
645

FL

28.029682, -80.732549

Herit. Parkway, E. Hold., LLC / Resid. Housing Develop.
PH 2

15.73

11/24/2020 MVP-2020-01600-EJW

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Redwood Falls
n/Nov/2020-01600-EJW_20201124_AJD.pdf

MN

44.535996, -95.125844

Lake Redwood Restoration

110.07

11/27/2020 LRN-2013-01177

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201301177.pdf

TN

35.571105, -87.1739

Cherry Glen Industrial Park

0.47

11/30/2020 SWL-2020-00335

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Bentonville
Ds/Nov-2020/AR/SWL%202020-00335%20AJD.pdf

AR

36.3407, 94.2375

Orman - Benton Co - Future Park at 28th Street

12/1/2020

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
(not provided)
201201_SAS-2018-00972_Bryan_NWPR_RLS.pdf

GA

31.856691, -81.327891

Warren Hill Road Tract Delineation and AJD

SAS-2018-00972

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Commercial Point

Mt. Pleasant

X

35.75 acres ponds

X

1,600 feet ditch

X

150 acres lake

11/12/2020 SAJ-2016-00429

Brandon

X

251,053
62.5

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/301932

Arden Hill

X

X

MVK-2020-00539-TB

(not provided)

JD includes
protected waters

230

11/2/2020

11/9/2020

Other Non-jurisdictional waters

0.71

32,391

0.7 acres pond

X

0.77 acres ditches
X

7,491

X

X
2,018
229,735

X
0.28 acres ponds

21.62

1,883

X

1,172

X

20.44

3

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

12/2/2020

NWK-2020-00976

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
540

KS

39.1207, -99.8953

Flax, Roger - Grassed waterway

3,138

12/2/2020

SPA-2020-00213

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Rio Rancho
sdiction/Approved%20JDs/New%20Mexico/2020-213%20AJD.pdf

NM

35.260913, -106.674466

SSCAFCAAJD Montoya Ioc

1,800

12/2/2020

SPA-2020-00210

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Rio Rancho
sdiction/Approved%20JDs/New%20Mexico/2020-210.AJD.pdf

NM

35.283945, -106.601187

SSCAFCA AJD La Barranca loc 1

2,400

12/2/2020

SPA-2020-00212

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Rio Rancho
sdiction/Approved%20JDs/New%20Mexico/2020-212.AJD.pdf

NM

35.345842, -106.669804

SSCAFCA AJD Venada loc 4.

1,900

12/2/2020

SPK-2019-00074

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
St. George
/2020.12-Dec/SPK-2019-00074-ApprvdJDForm-NWPR.pdf

UT

37.27193, -113.31226

Gap Wash Channelization

2,293

NWO-2018-01405-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
624

SD

45.057154, -96.63959

JD Request for SD DOT Highway 15 Road Improvements,
PCN 04UL/PCN 05D9, Clark # X17509.001, Grant County

12/2/2020

SPK-2019-00528

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2020
Sparks
/2020.12-Dec/201900528-AR-Apprvd-JD-Form-NWPR.pdf

NV

39.6061, -119.6647

Wingfield Common

12/3/2020

LRN-2020-00952

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202000952.pdf

TN

36.02426, -87.281604

Land Development Project at 997 Hoover Road

0.27

12/3/2020

NWK-2020-00968

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
603

KS

38.99180, -94.94888

KAW Valley Companies - Lenape Parce

13.01

12/3/2020

NWO-2020-01940-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
Mitchell
930

SD

43.776996, -98.040683

JD Request for FAA Mitchell Airport, Davison County

45.63

12/4/2020

LRH-2020-00820-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-820SCR.pdf

OH

40.308365, -82.840463

Pittman Project JD

12/7/2020

NAO-2020-00921

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
City of Chesapeake
2020/DEC/NAO-2020-0921.pdf

VA

36.683404, -76.243396

Great Bridge Estates NWPR JD

42.7

12/8/2020

NWK-2020-01001

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Liberty
627

MO

39.27826, -94.39639

Hallmark Cards, Inc. - Project Eagle Alternative Site

2.21

12/8/2020

SPA-2020-00211

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Rio Rancho
sdiction/Approved%20JDs/New%20Mexico/2020-%20211.AJD.pdf

NM

35.227469, -106.697474

SSCAFCA AFD Black Arroyo loc 3

1,500

12/8/2020

SPA-2020-00214

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Rio Rancho
sdiction/Approved%20JDs/New%20Mexico/2020-214.AJD.pdf

NM

35.324438, -106.621413

SSCAFCA Venada Loc 3

6,300

WV

38.4548, -81.8772

WVDOH, I-64 Widening, Eastern Section, Nitro Bridge,
Kanawha River, Kanawha and Putnam Counties, WV
U340-64-41.37 00

3.28

12/2/2020

Dickson

Sunbury

Other Non-jurisdictional waters

20.12

JD includes
protected waters

X

7,639
2,383

X
X

1,408
X
3,337

X

12/9/2020

LRH-2020-00380-KAN

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-380KAN.pdf

12/9/2020

SAJ-2017-02303

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Tavares
691

FL

28.770701, -81.68692

Hidden River Lakes, LLC / Hidden River Lakes / Shirley
Shores Rd / Lake

0.01

38.36 acres lake/pond

X

12/9/2020

SAC-2020-00780

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/December_
Conway
2020/SAC-2020-00780_Conway_Perimeter_Road_JD_Form.pdf

SC

33.8251 N, -79.0916 W

JD-Conway Perimeter Road Phase II

7.3

4232.57 feet ditches, 1.132
acres ponds

X

12/9/2020

NAO-2020-00731-ALC

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
Chesapeake
2020/DEC/NAO-2020-0731.pdf

VA

36.713204, -76.328765

Exeter Development Dominion Blvd

10.16

19,445 feet ditches

X

12/9/2020

NWK-2020-00987

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
SE of Valley Center
613

KS

37.825019, -97.346806

City of Valley Center, KS- W 77th St. N Road
improvements

0.15

1,000

12/9/2020

SAC-2020-01235

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/December_
Andrews
2020/SAC-2020-01235_Town_of_Andrews_Drainage_Study_Project.pdf

SC

33.440252, -79.572676

Georgetown County / Andrews Drainage Study

0.31

2,315

12/10/2020 MVK-2020-00813-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/304040/

(not provided)

LA

31.3762, -92.3995

Louisiana Army National Guard/101420/Preliminary
Jurisdictional Determination Request for Camp
Beauregard Cantonment Housing Project, Rapides
Parish, Louisiana

12/10/2020 LRH-2019-00898-BCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2019898%20BCR%20AJD%20Form.pdf

Racine

WV

38 09' 23", -81 39' 37"

CMJDWV, Foster Hollow Surface Mine, Raven Crest
Contracting, LLC

12/11/2020 LRN-2020-01013

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202001013.pdf

Smyrna

TN

35.993697, -86.542641

Ravens Pointe

0.12

1,710

12/11/2020 NWO-2020-02093-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
128

ND

46.696831, -97.976462

KLJ; Barnes County; Hwy 21 Hill Slide Repair, CER0221(080), PCN 22794

4.39

2,490

12/14/2020 POA-2020-00532

https://www.poa.usace.army.mil/Portals/34/docs/regulatory/JDs/2020/POA
Anchorage
_2020_00532_JD_14DEC2020.pdf

AK

61.155525, 149.916397

Chugach Solar Farm-Anchorage-Strawberry Bog

109

12/14/2020 SWL-2020-00342

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Joplin
Ds/Dec-2020/MO/SWL%202020-00342%20AJD.pdf

MO

37.0589, -94.3988

JIDA - Jasper Co - Wetland Delineation Concurrence

2,809

12/14/2020 NWK-2020-01021

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
666

KS

38.3950, -98.2062

Schubert, John - AJD request

4,760

12/14/2020 NWK-2019-00206

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
Bonner Springs
743

KS

39.11052, -94.85883

The Solutions Group - Bonner Crossing Development

2.36

12/15/2020 NWO-2019-01701-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
Harrisburg
932

SD

43.4065, -96.7778

JD Request for Merkle Property, Clark Project # X19508,
Lincoln County

20.46

12/15/2020 LRE-1995-1570310-J20

https://www.lre.usace.army.mil/Portals/69/docs/regulatory/AJDs/2020/199
Rensselaer
51570310J20_AJD.pdf

IN

40.877843, -87.195742

INDOT - I-65 over Carpenter Creek Superstructure
Replacement and Small Structure Pipe Lining

0.67

1,289

X

12/15/2020 LRH-2020-00785-OHR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-785OHR%20AJD%20Form.pdf

WV

39.513118, -80.482131

OG39WV Tesla Well Pad - EQT

0.19

3,343

X

12/15/2020 NWK-2020-01030

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
746

KS

39.2601, -98.9083

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Nitro

Pricetown

8,306

717

1,223

X

X

585 feet ditch

X

X

881
X

2,455

4

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

Other Non-jurisdictional waters

JD includes
protected waters

12/15/2020 NWK-2020-01029

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
748

KS

39.3624, -98.6913

Hendrich, Clarence - Grassed waterway

12/15/2020 LRL-2020-00836

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020836%20AJD.pdf

KY

38.95763, -87.696783

Kahmann Farms

12/15/2020 SPL-2020-00277

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2020/A
Kingman
JD202000277.pdf

AZ

35.226095, -113.961672

Sunbelt Development & Realty Partners, LLC

12/17/2020 NWO-1999-60618-BUS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
146

ND

47.141807, -99.653548

Wold Engineering / NDDOT / FHWA. CMC Route 2223
Permanent Grade Raise, CER-2223(069) PCN 22845; ND
Hwy 36 Grad Raise. SERP-1-036(032)054, PCN 22917. 2,
3, 10, T142N, R71W, Des Moines Lake, Kidder County

2.57

12/17/2020 LRL-2020-00936-SJK

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020Avon
936%20NWPR%20AJD%20Form%20(29%20July%20%202020-v3)LOCKED.pdf

IN

39.7426, -86.3408

Arco/Murray, SW of Ronald Reagan Pkwy and CR 100 S,
Hendricks County

2.74

7,635

12/17/2020 SAM-2019-00645-CMS

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2019-00645-CMS.pdf

AL

33.309462, -86.884819

Blackridge South

0.92

3,122

12/18/2020 POA-2020-00531

https://www.poa.usace.army.mil/Portals/34/docs/regulatory/JDs/2020/POA
Anchorage
_2020_00531_JD_18DEC2020.pdf

AK

61.163647, 149.920086

Anchorage Muni-Snow Disposal-Connors Bog

72.80

12/21/2020 NWO-2020-01274-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
967

SD

43.170714, -96.801081

JD Request for East Dakotas Renewable Energy Facility &
Pipeline, Lincoln County

7.57

12/23/2020 SWG-2018-00957

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2018
West Orange
00957.pdf

TX

30.063880, -93.78444

CP Chem polyethylene industrial facility

1,501.00

7,729

12/29/2020 LRN-2020-00966

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202000966_20201229_AJD-FORM.pdf

Lebanon

TN

36.177066, -86.266432

Cainsville Road Industrial Development

3.15

6,015

X

1/4/2021

LRL-2020-00828-LCL

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020828.NWPR%20AJD%20Form.pdf

Westfield

IN

40.0752, -86.1325

Chatham Village - Henke Development - V3

4.94

2,994

X

MVP-2005-04142-BBY

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Lino Lakes
n/Jan/2005-04142-BBY%20AJD.pdf

MN

45°10’14.79” N, 93°02’07.70” W

Mattamy Homes / Watermark Development

Excludes 14 depressional
wetlands. JD lists "N/A" for
size.

1/5/2021

SPL-2017-00594

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Phoenix
JD201700594.pdf

AZ

33.697017, -111.962327

Northeast Phoenix Metro Area AJD

1/5/2021

LRL-2020-00988-tmb

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020988%20NWPR%20AJD%20Form.pdf

Evansville

IN

38.053025, -87.547458

Mt. Pleasant Road AJD

2,105

X

1/5/2021

SAM-2017-01215-JSC

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2017-01215-JSC.pdf

Auburn

AL

32.6523 N, 85.5059 W

Woodward Oaks Development

2,522

1/5/2021

NWK-2014-00603

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/201
(not provided)
4-603_NWPR_AJD.pdf

MO

39.98381, -94.75134

Rehm, William - Farm Pond

1/6/2021

LRN-2018-00196

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800196.pdf

TN

35.9276, -86.9154

Westhaven Subdivision - South Permit Area, Franklin,
Williamson County, TN

1/6/2021

LRH-2020-00885-GUY

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/Sugar%20R
New Richmond
un%20No.%201%202020-855%20NWPR%20AJD%20Form.pdf

WV

37.5825, -81.4876

1/7/2021

SAC-2020-01254

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/January_20
Winnsboro
21/SAC-2020-01254_Peach_Road_Site.pdf

SC

34.282, -81.064

1/7/2021

LRL-2020-00119-MKD

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020119%20NWPR%20AJD%20.pdf

IN

1/4/2021

Union

(not provided)

Franklin

Lanesville

5,630
0.30

3,680

0.35 acres open water

X

48,275

49.41 acres ponds

X

X
4,446 feet ditches

X

127.45

1,083

X

2,500

X

WVSM-Sugar Run No. 1 Project Area

10,098

X

Peach Road Site

3,491

X

38.284979, -85.920661

Kulbitskas Property

2,012

X

MS

32.539952, -90.100251

Gluckstadt School Properties/062615/Request for
Concurrence of the Wetlands and Other Waters
Assessment Report of the NeuMarkt Site, Madison
County, Mississippi

1,401

24,766

X

25,170

X

0.85

1/7/2021

MVK-2015-00478-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/305698/

1/8/2021

SPK-2011-01248

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Alton
/2021-01-Jan/SPK-2011-01248-ARApprvdJDForm.pdf

UT

37.400537, -112.470531

Alton Coal Tract EA

1/8/2021

SPN-2000-247310

https://www.spn.usace.army.mil/Portals/68/docs/regulatory/Jurisdictional%
N/A - Santa Margarita
20Determinations/2021/SPN-2000-247310_AJD_Form_2021.01.12.pdf

CA

35.373643, -120.583161

Santa Margarita Ranch - Santa Margarita

0.76

1/11/2021

SPL-2020-00502-VCL

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
N/A - near Baker
JD202000502.pdf

CA

35.082022, -116.381469

XpressWest 7 West Cronese Dry Lake

0.11

1/11/2021

SPK-2020-00075

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
N/A - near Carlin
/2021-01-Jan/SPK-2020-00075-AR-ApprvdJDForm-NWPR.pdf

NV

41.046556, -116.392347

REN Exploration

0.35

1/11/2021

SPL-2020-00426-AJS

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
N/A - near Oceano
JD202000426.pdf

CA

35.057283, -120.603743

Black Lake Habitat Restoration

1/11/2021

SWT-2020-00391

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Mill Creek
WT-2020-391%20AJD.pdf

OK

34.454288, -96.840853

Arbuckle Aggregates LLC. Proposed Limestone Mining
Operations Mill Creek Quarry Sec 23 & 24 T1S R4E
Johnston County OK

3.55

7,253

X

1/11/2021

SWT-2020-00392

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Mill Creek
WT-2020-392%20AJD.pdf

OK

34.342829, -96.806353

P&K Stone LLC Proposed Granite Mining Operations Mill
Creek Quarry Sec 31 & 32 T2S R5E Johnston County OK

2.67

3,646

X

1/12/2021

MVK-2014-00639-AHG

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/305705/

(not provided)

MS

32.587785, -90095909

MCEDA/063014/Request for Jurisdictional
Determination, Proposed Panther Creek Mega Site,
Madison County, Mississippi

1.4

2,614

X

1/14/2021

LRL-2020-00874

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020874%20NWPR%20AJD%20FORM.pdf

(not provided)

KY

38.295449, -85.463554

Hawley Gibson Road Subdivision

0.1

2,229

X

1/14/2021

SAS-2018-00340-ACM

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Waycross
210114-SAS-2018-00340-Ware-NWPR-AJD-ACM.pdf

GA

31.2470, -82.4255

Highway 1 Tract Waycross

1/14/2021

SPK-2020-00927

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Moab
/2021-01-Jan/SPK-2020-00927-AR-ApprvdJDForm-NWPR.pdf

UT

38.744527, -109.76468

Canyonlands Field Airport Runway Extension

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Gluckstadt

1,700 acre lake
26,184

12

13.11
1,591

5

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

NWK-2021-00043

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - near Greenwich
1-43_NWPR_AJD.pdf

KS

37.78711, -97.21151

Occidental Management

4,200

LRN-2018-00769

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800769_20210115_AJD-FORM.pdf

TN

36.0024, -84.0357

3301 Schaad Rd; Shaad Road at Hilda Lane

2,195

MVK-2020-00899-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/307008/

32.299003, -89.999333

Bo Draca/111720/Requesting an Approved Jurisdictional
Determination on the Luckney Road Parcel, Rankin
County, Mississippi

1/19/2021

NWO-2012-02363-RWY

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/16
(not provided)
962

WY

41.765065, -107.148037

Power Company of Wyoming, Sierra Madre & Choke
Cherry WInd Energy Project

1/19/2021

NWK-2021-00082

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
(not provided)
1-82_NWPR_AJD.pdf

KS

38.5486, -97.0937

Hajek, John - AJD determination

1/20/2021

SPA-2020-00284

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
(not provided)
sdiction/Approved%20JDs/New%20Mexico/2020-284.AJD.pdf

NM

34.457082, -106.504325

BSNF Abo Arroyo AJD

1/20/2021

SWL-2018-00324-2

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Bentonville
Ds/Jan-2021/AR/SWL%202018-00324-2%20AJD.pdf

AR

36.363872 N, -94.192196 W

FTN - Walmart Stores, Inc. - Project NEO

SPA-2020-00261

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Los Lunas
sdiction/Approved%20JDs/New%20Mexico/2020-261.AJD.pdf

NM

34.832057, -106.741831

Los Lunas Subdivision - AJD

LRL-2020-01110-sjk

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-20201110%20NWPR%20AJD%20Form%20(29%20July%20%202020v3)LOCKED.pdf

IN

39.8358, 87.4476

Approved JD: Vermillion Rise Solar, Oriden Power

1/21/2021

NWK-2021-00035

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Gardner
1-35_NWPR_AJD.pdf

KS

38.753810, -94.921650

1/22/2021

LRH-2020-00906-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/AJD%20For
Hilliard
m_LRH-2020-00906-SCR.docx.pdf

OH

40.018600, -83.124235

SPA-2016-00139-ABQ

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Zia Pueblo
sdiction/Approved%20JDs/New%20Mexico/2016-139.AJD.pdf

NM

35.535000, -106.807000

White Mesa Gypsum Mine Expansion Project on Pueblo
of Zia Lands in Sandoval County, New Mexico

SPN-2012-00285

https://www.spn.usace.army.mil/Portals/68/docs/regulatory/Jurisdictional%
20Determinations/2021/SPN-2012San Francisco
00285_NWPR_AJD_Form_2021.01.25.pdf

CA

37.78781, -122.470565

Presidio Mountain Lake

MVK-2019-00473-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/306445/

34.909067, -89.757527

Plains All-American Pipeline/060719/Proposed Byhalia
Pipeline Extension Project, Desoto and Marshall
Counties, Mississippi

1/25/2021

LRL-2020-01062-JLB

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/AJD%20For
Isom
m%20LRL-2020-01062-JLB.pdf

KY

37.1946, -82.8997

Letcher County Airport - Jurisdictional Determination
Request

0.91

1/26/2021

NWO-2015-01360-RWY

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
016

WY

44.893537, -106.989061

Ramaco, LLC., Brook Coal Mine, Sheridan County,
PREAPP-AJD

46.48

3.19

4,303

33,030

1/14/2021
1/15/2021

1/15/2021

1/20/2021

1/21/2021

1/22/2021

1/25/2021

1/25/2021

(not provided)

(not provided)

Newport

(not provided)

MS

MS

5.1

Other Non-jurisdictional waters

JD includes
protected waters

1,447

21.42
2,619
1,700
0.07

9,710

X

5,300

9.12

5,168

NorthPoint Development - 207th & Gardner Rd Parcel

7.77

1,659

CMH-072 JD

27.81

3,154

37,697 feet ditches

X

X

4,995

8.33

10,459

13,250

X
X

1/26/2021

MVK-2017-00246-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/307005/

(not provided)

MS

31.972659, -90.499336

Mississippi's Toughest Kids Foundation/032417/Request
a Jurisdictional Determination on Proposed Lake Site,
Northwest Copiah County, Mississippi

1/27/2021

NWK-2020-00694

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
(not provided)
0-694_NWPR_AJD.pdf

MO

39.547349, -92.710512

Eastern Bluebird Solar - Thomas Hill Project

13.97

1/28/2021

SAC-2019-01311

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/January_20
Summerville
21/SAC-2019-01311-DV_Timber_Sinclair_Road.pdf

SC

33.0423, -80.2811

DV Timber - Sinclair Rd

4.33

1/28/2021

LRN-2018-00577

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800577_20210128_AJD-FORM.pdf

TN

35.9246, -86.9406

Westhaven Subdivision- West Permit Area, Franklin,
Williamson County, TN

0.76

7,101

X

MS

33.516202, -89.729044

Montgomery County EDP/121520/Requesting a SP for
construction of the 137.98-acre Biewer Sawmill,
Montgomery County, Mississippi

3.36

5,786

X

MN

47.523132, -92.383253

ArcelorMittal Minorca Mine Upland Tailings Basin,
Laurentian Stockpile, Future Mine Reserves, and Canton
Pipeline

5,300

Franklin

1/29/2021

MVK-2020-00949-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/307009/

2/2/2021

MVP-2020-02249-SRK

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
McKinley
n/Feb/2020-02249-SRK%20AJD.pdf

(not provided)

X

116.36

SPL-2020-00579

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
San Bernardino
JD202000579.pdf

CA

34.106534, -117.235385

San Bernardino International Airport City Creek Bypass
Channel Project--San Bernardino, San Bernardino
County, CA

2/5/2021

LRN-2018-00214

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800214_20210205_AJD-FORM.pdf

TN

35.099403, -85.144998

Enterprise South Industrial Park - North Campus

5,214

2/5/2021

SPL-2016-00641

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Temecula
JD201600641.pdf

CA

33.486787, -117.150812

Western Bypass and Altair Project, Temecula, Riverside
County, CA

8,087

MVK-2020-00876-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/308175/

MS

34.908086, -90.009839

DeSoto County Board of Supervisors/042721/ Standard
Permit Request for DeSoto County Agri-Education
Center, DeSoto County, Mississippi

5.81

2/22/2021

NWK-2019-00997

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/201
N/A - near Windom
9-997_NWPR_AJD.pdf

KS

38.381769, -97.955494

Upper Little Arkansas River WJD No. 95 - Dam 9C

1.34

2/23/2021

NAO-2021-00197

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
(not provided)
2021/FEB/NAO-2021-0197.pdf

VA

37.285, -82.1292

Route 460/121 Poplar Creek-Phase B

2/23/2021

SAC-2020-01002

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/February_2
Bowman
021/SAC-2020-01002-Orangeburg_County_Solar_Project.pdf

SC

33.421164, -80.652571

Orangeburg County Solar Project, Grass Patch Road

2/24/2021

NWK-2021-00124

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Manhattan
1-124_NWPR_AJD.pdf

KS

39.137596, -96.671665

City of Manhattan, KS - Manhattan Regional Airport Reconstruction of Runway 03/21

2/25/2021

SPK-2020-00543

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
(not provided)
/2021-02/SPK-2020-00543-AR-ApprvdJDForm-NWPR.pdf

NV

39.4537, -117.48637

Smith Creek Valley Desert Land Entry

2/26/2021

SAC-2020-01477

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/February_2
Goose Creek
021/SAC-2020-01477_Carnes_West.pdf

SC

33.063984, -80.121812

Carnes West

66.63

SPK-2000-25139

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
N/A - NW of Carlin
/2021-03/SPK-2000-25139-AR-ApprvdJDForm-NWPR.pdf

NV

41.031209, -116.432882

Arturo Mine

5.56

2/4/2021

2/12/2021

3/1/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

(not provided)

(not provided)

2.22 acres ditches, 210.32 acres
ponds

X

0.14 acres ponds

X

15,751 feet ditches

X

1.62 acres ditches

X

12,250 feet ditches

X

7,860

5,154
10,370

64.44
6.7

X

10,934
17,607
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

SPA-2020-00169

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
(not provided)
sdiction/Approved%20JDs/New%20Mexico/2020-169.AJD.pdf

NM

35.164620, -107.299969

St. Anthony Mine

3/2/2021

LRN-2018-00640

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800640_20210302_AJD-FORM.pdf

Cookeville

TN

36.130123, -85.468145

Mackie Farm; AJD Request, Putnam County, TN

20.38

3/4/2021

MVP-2020-02457-AJK

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/202002457-AJK_20210304_AJD.pdf

Richmond

WI

42.73861, -88.72917

Lake Lorraine Flood Mitigation

34.9

3/4/2021

MVP-2020-01736-BGO

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/202001736-BGO_20210304_AJD.pdf

Mahnomen

MN

47.3236, -95.736828

MnDOT / SP 4402-22 / TH 200

15.01

3/5/2021

MVP-2020-00625-EJW

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
White Bear Lake
n/Mar/2020-00625-EJW_20210305_AJD.pdf

MN

45.092386, -93.012775

White Bear Lake High School North Campus

8.03

3/5/2021

LRL-2021-00150-MAD

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202100150-MAD.AJDform.pdf

KY

38.171698, -85.521692

Old Heady Property

3/8/2021

SPL-2020-00308-VCL

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
N/A - Town of Victor Valley to Nipton
JD202000308_2.pdf

CA

34.90790300 N,
-116.96732200 W

XpressWest 6

3/8/2021

SWG-2021-00194

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2021
Huffman
00194.pdf

TX

30.021663, -95.080230

Harris County Flood Control District

122.96

3/9/2021

MVK-2018-00303-JLD

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/310466/

AR

33.242679, -91.656263

Prairie Mist Solar Project, LLC/041618/Request for
Preliminary Jurisdictional Determination for Proposed
Solar Farm Developments, Ashley County, Arkansas

79.01

16,094

3/10/2021

SPK-2020-00658-IN

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Delta
/2021-03/SPK-2020-00658-AR-ApprovedJD.pdf

UT

39.07355, -113.10975

Delta Lateral Project

5.47

19,593

SPL-2021-00053-KLT

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Rancho Cucamonga
JD202100053.pdf

34.153819, -117.518629

Etiwanda Residential Development Project (Tract 16072)-Rancho Cucamonga, San Bernardino County, CA

3/10/2021

NWO-2020-01537-BIS (duplicate)

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
(not provided)
558

ND

46.355207, -98.170188

NDDOT; ND Hwy 13 Improvements, NH-2-013(065)303,
PCN 22647, LaMoure County

43.37

3/11/2021

SPL-2021-00036

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Near Desert Center
JD202100036.pdf

CA

33.746405, -115.993963

AJD Victory Pass Solar Project

43.9

3/12/2021

LRL-2021-00052-MAD

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202100052.AJDform.pdf

KY

37.90317, -86.272571

Green River Solar Site

4.42

LRH-2018-00331-GUY

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2018-331GUY%20AJD%20Form.pdf

WV

37.668047, -81.698165

CMNWPWV Reedy Branch South Surface Mine S-301119

MVP-2020-01986-DWW

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
n/Mar/2020-01986Forest Lake
DWW%2020210316%20NWPR%20AJD%20Form%20final.pdf

MN

45.276238982813,
-93.0108831430719

TRFL II LLC Timber Ridge II Wetland Delineation

10.39

3/17/2021

MVP-2017-03817-RMH

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/201703817-RMH_20210318_AJD.pdf

Lakeville

MN

44.696496, -93.296297

172nd Street West Property

8.65

3/18/2021

LRN-2018-00110

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800110%2020210318%20AJD%20.pdf

Coalgood

KY

36.83111, -83.24083

JRL Coal KDNR #848-0383

4,957

3/19/2021

SPA-2020-00286-ABQ

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Zuni
sdiction/Approved%20JDs/New%20Mexico/2020-286.AJD.pdf

NM

35.091545, -108.760584

NMDoT/NM 54-Zuni Drainage

4,202

3/19/2021

LRH-2018-00446-GUY

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2018-446GUY%20AJD%20Form.pdf

WV

37.684975, -81.683788

CMJDWV, Jacob Cook Branch Study Area, CM Energy
Operations

3/19/2021

SAC-2020-00776

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/March_202
Ridgeland
1/SAC-2020-00776-Chelsea_Park_Site.pdf

SC

32.365542, -80.883269

Chelsea Park Site

3/22/2021

LRN-2021-00049

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100049_20210322_AJD-FORM.pdf

AL

34.831454, -86.53185

Clift Property

3/23/2021

NWO-2021-00647-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
Tea
928

SD

43.445853, -96.763092

JD Request for Crooks Subdivision, Minnehaha County

11.05

3/24/2021

SAS-2018-00554-ACM

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
(not provided)
210324-SAS-2018-00554-Charlton-NWPR_ACM.pdf

GA

30.525932, -82.124468

Twin Pines sand derived heavy minerals mining

179.00

3/24/2021

SWT-2020-00676

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Wainwright
WT-2020-676%20AJD.pdf

OK

35.634836, -95.557873

Enercon Services Proposed JD (Anthis Property) Sec 1
T13N R16E Muskogee County OK

0.29

3/24/2021

SPL-2008-00816-MB

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
(not provided)
JD200800816_2.pdf

AZ

31.8771, -110.5575

Rosemont Open Pit Copper Mine--Augusta Resource

5.18

4/1/2021

SPA-2021-00078

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Sante Fe
sdiction/Approved%20JDs/New%20Mexico/2021-078%20NWPR%20AJD.pdf

NM

35.62621, -106.000756

Vista de la Sierra AJD

3,400

4/5/2021

SPA-2021-00089-LCO

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
El Paso
sdiction/Approved%20JDs/Texas/2021-089.AJD.pdf

TX

31.782165, -106.491717

Flow Path 23 Jurisdictional Determination

9,000

NAO-2010-00423-VDP

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
(not provided)
2021/APR/NAO-2010-0423.pdf

VA

36.570343, -79.589515

Berry Hill Commerce Centre

29,667

4/5/2021

MVK-2017-00836-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/313142/

(not provided)

MS

32.527851, -90.159036

Westlake Development, LLC/102417/Request for
Wetland Permit Authorization with the Construction of
Westlake Development, Madison County, Mississippi

4/6/2021

SWT-2020-00630

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Oklahoma City
WT-2020-630%20NWPR%20AJD.pdf

OK

35.576646, -97.740541

Greenbrier LLC Proposed Residential Development Sec
28 T13N R5W Canadian County OK

4,462

4/7/2021

SWT-2021-00163

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Phillips
WT-2021-00163%20AJD%20Form.pdf

TX

35.715229, -101.354877

Phillips 66 Company Proposed Rocky Station Seep French
Drain Project Borger Refinery Hutchinson County TX

2,210

3/2/2021

3/10/2021

3/16/2021

3/16/2021

4/5/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

(not provided)

Hamburg

(not provided)
N/A - Coal Mountain

Lillydale

Meridianville

CA

Other Non-jurisdictional waters

JD includes
protected waters

16,320
5,516

2,611

X
Feet not provided. 215
ephemeral streams.

4.87

Approximately 0.44 acres
ephemeral channels,
approximately 0.01 acres
ditches, 0.08 acre pond

8,317

3,059

X

11,460

X

274

27,060

X

131.44
2,911

22.45

883

0.187 acres ponds,
0.609 acres wetlands

X

X

3,338
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

SPK-2012-01013

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Boulder City
/2021-04/SPK-2012-01013-ApprvdJDForm.pdf

4/8/2021

SPL-2020-00723

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Phoenix
JD202000723.pdf

4/8/2021

LRL-2019-00965

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-201900965%20NWPR%20AJD%20Form.pdf

4/8/2021

SPL-2010-00102

4/9/2021

4/7/2021

State

Project Name

Acres of Non-jurisdictional
Wetlands

35.940069, -114.890964

Townsite Solar Project

AZ

33.777057, -112.168948

Taiwan Semiconductor Manufacturing Company (TSMC)
Phoenix Project

KY

38.299167, -84.377891

BayWa r.e. Solar Projects

0.42

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
(not provided)
JD201000102.pdf

AZ

32.420913, -111.53691

Silver Bell Mine Expansion--Silver Bell Mining, LLC

17.12

SPK-2007-01801

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
(not provided)
/2021-04/SPK-2007-01801-Apprvd-JD-Form-NWPR.pdf

CA

38.7618, -121.5043

Sutter Pointe Specific Plan

106.09

4/9/2021

SPL-2020-00647

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Lake Havasu City
JD202000647.pdf

AZ

34.515190, -114.255564

Havasu Foothills Estates

83.97

4/13/2021

LRH-2019-00461-GUY

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2019-461GUY.pdf

WV

37.6084, -81.394

CMNWP14WV; Still Run Surface Mine S-5010-19; UT Still
Run of Guyandotte R

4/13/2021

SPL-1999-16413-SD

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Green Valley
JD199916413.pdf

AZ

31.8912, -110.9577

QUAIL CREEK

14.44

4/13/2021

MVP-2021-00562-MJB

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
N/A - High Forest Township
n/Apr/2021-00562-MJB%20AJD%20Form.pdf

MN

43.86332, -92.47277

Big DE Development Delineation

18.40

MVP-2021-00493-DWW

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Woodbury
n/Apr/2021-00493-DWW%2020210413%20NWPR%20AJD%20Form.pdf

MN

44.9402293930789,
-92.8779951894084

Frattalone Companies Black Diamond Site Wetland
Delineation/AJD

11.28

SAC-2020-01435

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/April_2021
Myrtle Beach
/SAC-2020-01435_Crystal-Lake.pdf

SC

33.653, -78.949

Crystal Lake

38.70

NWO-2021-00370-MTH

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
Helena
764

46.6112684, -111.868550

Able Planning, LLC (WWC Engineering) Scenic Vistas
Subdivision - Unnamed Waterway (Lewis & Clark
County)

NWO-2020-022882-MTM

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/17
Butte-Silver Bow
765

MT

45.98240, -112.66378

Butte-Silver Bow - Connections Loop Road Development
JD Request - Unnamed Drainage (Silver Bow County)

SPK-2010-01033-SG

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
(not provided)
/2021-04/SPK-2010-01033-Apprvd-JD-Form-NWPR.pdf

NV

36.481972, -114.861793

Moapa Solar Project

MVK-2021-00299-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/314266/

33.306498, -91.722341

Scott Young/040121/Proposing a Ditch Clean Out,
Removing Silt and Small Bushes, Ashley County,
Arkansas

30.00

32.4994, -92.1867

John Pruett/031615/Request for Jurisdictional
Determination on 107 Acre Site, Ouachita Parish,
Louisiana

23.12

0.848

4/13/2021

4/14/2021

4/15/2021

4/15/2021

4/19/2021

4/19/2021

Broadwell

N/A - 1 mile NW of Ittman

(not provided)

MVK-2015-00202-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/314271/

4/20/2021

LRL-2021-168-SCM

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021168%20NWPR%20AJD%20Form.pdf

N/A - Lafayette County

4/21/2021

NWS-2021-00171-WRD

https://www.nws.usace.army.mil/Portals/27/docs/regulatory2/JDs/2021/N
WS-2021-171-AJD.pdf

Connell and Hatton

4/21/2021

LRP-2021-00116

https://www.lrp.usace.army.mil/Portals/72/2021116%20AJD%20NWPR_Summary_LRP-2021-00116_20210421_docx.pdf

4/23/2021

MVP-2018-02226-EJW

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/201802226-EJW_20210423_AJD.pdf

4/23/2021

MVK-2020-00942-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/315071/

SPA-2021-00086

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
El Paso
sdiction/Approved%20JDs/Texas/2021-086%20AJD%20Form.pdf

4/27/2021

SAM-2021-00156-CMS

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2021-00156-CMS.pdf

4/27/2021

NWK-2021-00313

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
(not provided)
1-313_NWPR_AJD.pdf

4/27/2021

NWK-2021-00159

4/27/2021

4/27/2021

4/20/2021

West Monroe

NV

Latitude, Longitude

MT

AR

LA

Feet of Non-jurisdictional
Streams

9,111
14,858

27.00

147,459

X

46.7024, -118.8795

BNSF Railway (JD Only)

N/A - Jefferson County

OH

40.53407, -80.79273

Mt. Zion Pipeline and Shannon Well; Stephen Hall;
Jefferson County OH

Monticello

MN

45.271984, -93.789254

Haven Ridge Site

17.37

(not provided)

MS

32.732722, -8953619

City of Carthage/121020/ Proposed Wastewater
Treatment Project, Leake County, Mississippi

28.22

TX

35.207322, -106.732551

El Paso, Arroyo #1 Project

7,700

AL

33.349951, -86.853852

Active Senior Concepts, LLC -Proposed Village Hoover
Development

1,395

KS

39.6461, -96.6091

Blaser, Bob - Tree removal/culvert

1,500

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Andover
1-159_NWPR_AJD.pdf

KS

37.7260, -97.1368

Perfection Signature Properties, LLC - Cornerstone
Residential Development

1,500

MVK-2020-00395-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/315399/

Sardis

AR

34.562573, -92.427809

White-Daters and Associates Inc., /062220/ Approved
Jurisdictional Determination Request for Parkway Trails
575 Acre Site, Sardis, Saline County, Arkansas

MVK-2019-00844-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/315396/

Olive Branch

MS

34.956169, -89.647901

Warana Capital, LLC/102119/ PJD Request for Warana
Capital, LLC Property, Marshall County, Mississippi

4/28/2021

LRH-2021-00257-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/AJD%20For
Medina
m%202021-257.pdf

OH

39.8268, -82.8987

Sunshine JD

106

205

4/28/2021

SWT-2020-00643

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Pryor Creek
WT-2020-643%20AJD.pdf

OK

36.220746, -95.322802

Myall LLC Proposed Commercial Development

0.444

20,513

5/3/2021

SWG-2021-00234

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2021
Aransas Pass
00234.pdf

TX

27.92430, -97.15850

Texas Department of Transportation/SH 35
Overpass/Aransas Pass/San Patricio Co.

11.983

5/3/2021

SPL-2020-00649

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
N/A - San Diego and Imperial Counties
JD202000649.pdf

CA

32.647195, -115.829107

Maintenance and Repair of Patrol and Access Roads on
Bureau of Land Management Lands Project

SWG-2020-00192

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
Houston
00192.pdf

30.067930, -95.578722

Harris County Engineering Department/AJD/Harris
County/UPIN 18104MF0RA01

5/4/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

TX

X

6,100

40.496695, -86.868326

Hoover

6.17 acres ponds

4,010

WA

4/26/2021

JD includes
protected waters

21,128

INDOT I-65 Added Travel Lns, Tippecanoe Cty (Des. No.
2001172 & 2100049)

IN

Other Non-jurisdictional waters

6,315

2.256 acres ditches

X

104,280
0.18

7.39

1,521

X

X

21,774

2,899

X

9.91 acres ponds

1.147 acres lakes

X

X

17,183 feet ditches

27,990

3.862

2,380

X
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

LRN-2000-00285

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-200000285_20210505_AJD-FORM.pdf

Oak Grove

5/5/2021

LRL-2021-38-SJK

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202138%20NWPR%20AJD%20Form.pdf

Plainfield

5/6/2021

NWO-2019-00642-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Walworth County
256

5/10/2021

NWO-2009-03121-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
Britton
296

5/10/2021

SWG-2020-00703

5/11/2021

5/5/2021

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

Other Non-jurisdictional waters

KY

36.650099, -87.427261

Mandarin Drive Site

19.55

451

IN

39.6655, -86.3582

Approved JD: Williamson Property, Plainfield

0.89

4,623

SD

45.345165, -99.790691

SD DOT SD Hwy 47 from SD20 to US12 road work

49.2

4.754 acres water-filled
depression

SD

45.79170, -98.00100

SDDOT Shoulder Widening for SD 10 from JCT w/Hwy 37

57.23

1.16 acre ditch

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
Houston
00702.pdf

TX

29.847319, -95.728697

Harris County Engineering Department/AJD/Unnamed
Waters/Harris County/UPIN

SAM-2021-00210-JLB

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2021-00210-JLB.pdf

AL

33.524218, -86.589245

Charles Kessler - Southern Trace Development - JD

5/11/2021

MVN-2021-00114-SG

https://www.mvn.usace.army.mil/Portals/56/docs/regulatory/BasisForms/2
Covington
021-00114-SG-Basis.pdf

LA

30.5087, -90.1541

JD Brown, A 30.86 acres on and north of Penn Mill Rd. in
Covington,- St Tammany

5/11/2021

MVP-2021-00503-BGO

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/202100503-BGO_20210511_AJD.pdf

Sacred Heart

MN

44.788031, -95.330353

MnDOT / SP 6510-67 / TH 212

5/11/2021

LRL-2021-297-sam

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021297%20NWPR%20AJD.pdf

Greenfield

IN

39.8316, -85.7608

Approved JD - Smith - Hancock County, In

5/11/2021

LRL-2021-00289

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021289%20-%20AJD.pdf

Dry Ridge

KY

38.671635, -84.551163

Davis Property

4,425

5/12/2021

SAW-2020-00663

https://saw-reg.usace.army.mil/JD/2021/SAW-2020-00663-JD.pdf

Calabash

NC

33.91750, -78.60440

Oscar J. Hardwick Estate/Calabash Road

1,182

5/12/2021

NWP-2021-075

https://www.nwp.usace.army.mil/Portals/24/docs/regulatory/AJDs/202105
Falls City
12_NWP-2021-075_AJD.pdf

OR

44.865670, -123.423526

SWCA EC - Falls City (Multi-Lot) - JD Only

5/13/2021

SAS-2015-00746

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Waynesville
210513-SAS-2015-00746-Brantley-JD-TCK.pdf

GA

31.2190, -81.8202

Brantley County Development Partners, LLC

5/13/2021

MVP-2021-00670-MJB

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/202100670-MJB_20210513_AJD.pdf

MN

44.03879, -93.33765

Katzung Drainage Tile

5/13/2021

LRL-2020-01061-JLB

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/AJD%20For
White Oak
m%20for%20LRL-2020-01061-JLB.pdf

KY

37.84223 , -83.21565

Southbound Coal

5/13/2021

LRL-2021-00068

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202168%20-%20AJD.pdf

Florence

KY

38.979397, -84.636644

DKY9 Industrial Road Commercial Development

5/13/2021

LRL-2021-152-LCL

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021152.NWPR%20AJD%20Form.pdf

Franklin

IN

39.4803, -86.0197

AJD - MultiPro - Umbarger Lane - Cardno

5/13/2021

LRN-2021-00069

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100069_20210513.pdf

Fairview

TN

35.975021, -87.126684

2185 Fairview Blvd., Fairview, Williamson County, TN

5/13/2021

LRN-2018-00701

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800701_20210513_AJD-FORM.pdf

Lebanon

TN

36.1494565, -86.3987512

5/13/2021

SAS-1989-07073

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Savannah
210513_SAS-1989-07073_Chatham_NWPR%20AJD_RLS.pdf

GA

5/13/2021

LRH-2020-740-WAL

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-740WAL%20AJD%20Form.pdf

Wooster

5/14/2021

NWS-2021-416

https://www.nws.usace.army.mil/Portals/27/docs/regulatory2/JDs/2021/N
WS-2021-416-AJD.pdf

Tacoma

5/14/2021

SAC-2020-01692

5/14/2021

MVN-2021-00116-ST

5/14/2021

Leeds

N/A - Meriden Township

0.613

958

2.4

3,374

0.99

677

0.59

1,187

OH

40.84151, -81.9061

Wooster Innovation Park, Geyers Chapel Road, Wooster
Ohio

0.26

770

WA

47.157085, -122.383583

Bridge Development Partners, LLC

0.98

2,567

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/May_2021
Moncks Corner
/SAC-2020-01692_Merrimack_Property.pdf

SC

33.188354, -80.014147

Merrimack Property

0.23

1,012

https://www.mvn.usace.army.mil/Portals/56/docs/regulatory/BasisForms/2
Dutchtown
021-00116-ST-BASIS.pdf

LA

30.2631, -90.98497

JD Henry, 13.4 acres in Dutchtown, fronting and east of
Airline Hwy- Ascension

NWP-2019-544

https://www.nwp.usace.army.mil/Portals/24/docs/regulatory/AJDs/202105
Grants Pass
14_NWP-2019-544_AJD.pdf

OR

42.557663, -123.388901

Grant Jantzer (JD Only)

1,120

5/14/2021

LRL-2021-205-sea

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021205%20NWPR%20AJD.pdf

Frankfort

KY

38.222382, -84.860076

East Frankfort Interceptor Phase III Corridor JD Request

1,815

5/14/2021

LRL-2021-298-sea

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021298%20NWPR%20AJD.pdf

Louisville

KY

38.262342, -85.431104

Bridle Run Subdivision - Section 2

SPK-2020-00774

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
South Jordan
/2021-05/SPK-2020-00774-AR-ApprvdJDForm-NWPR.pdf

5/17/2021

SPL-2020-00725-MER

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
El Cajon
JD202000725.pdf

5/17/2021

SPL-2021-00026

5/17/2021

X
X
X
X
0.06 acre lake

787

X
X
X

611

X

Tributaries and wash with
ordinary high water marks
excluded associated with coal
mine. The JD form lists "N/A"
for the size.

41.711367, -108.744445

Rocky Mountain Power, Gateway West Transmission
Line, BLM EIS, NWO Lead District

KY

37.78453, -87.62989

Henderson County Solar

0.37

5,134

UT

40.570317, -111.914849

Mystic Springs

1.33

1,457

CA

32.8286, -116.9855

Weld Boulevard Distribution Center

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Menifee
JD202100026.pdf

CA

33.6696, -117.1957

AJD Menifee 80 Ephemeral Drainage Study

1,020

MVM-2021-111

https://www.mvm.usace.army.mil/Portals/51/docs/regulatory/Approved_JD
Oakland
s/2021/AJD%20Form%20111.pdf

TN

35.244440, -89.532427

Gardens of Riverwood AJD

2,543

5/17/2021

SAW-2021-00523

https://saw-reg.usace.army.mil/JD/2021/SAW-2021-00523-JD.pdf

Stallings

NC

35.105868, -80.663449

Stallings Farm / Stallings Farm Investments LLC

5/17/2021

SAC-2021-00080

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/May_2021
Myrtle Beach
/SAC-2021-00080_Morales_Folly_Rd.pdf

SC

33.6958, -78.9680

Morales Folly Road

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

X
1.37 acre lake

979

WY

Henderson

X

12,350

SAVANNAH AIRPORT COMM

5/17/2021

X

19.1

32.128224, -81.181762

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021221%20NWPR%20AJD%20Form.pdf

X

.83 acre lake

1,043

LRL-2021-221

0.2 acre lake

2,560

33.965

0.02

5/17/2021

X

33.38 acres lakes

Urban Silos Lebanon

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Sweetwater County
063

X

23.22

587

NWO-2009-01026

2.35 acres lakes

1,432

0.54

5/14/2021

JD includes
protected waters

X
X

930

707
2.56

X
0.04 acres open water

X

795

9

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

SWG-2014-00720

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2014
Houston
00720.pdf

5/17/2021

MVN-2020-01170-SH

https://www.mvn.usace.army.mil/Portals/56/docs/regulatory/BasisForms/2
N/A - Pointe Coupee Parish
020-01170-SH-Basis.pdf

5/17/2021

LRN-2020-00813

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202000813_20210517_AJD%20FORM.pdf

Soddy Daisy

5/17/2021

LRN-2018-00781

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800781_20210517_AJD-FORM.pdf

Murfreesboro

5/17/2021

LRC-2020-01156

https://www.lrc.usace.army.mil/Portals/36/docs/regulatory/jd/2021/LRC2020-1156jd.pdf

N/A - Village of Rosemont

5/17/2021

SAS-2020-00847

5/18/2021

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams
24,913

29.952234, -95.303673

Texas Department of Transportation/JD/Reinhardt
Bayou/Harris County

4.73

LA

30.549314, -91.481956

JD Pellegrin, Proposed Dirt Pit located south of US Hwy
190 in Oscar- Pointe Coupee

3.26

TN

35.28661, -85.10463

11914 Armstrong Mill Road Proposed Residential
Development

TN

35.922563, -86.458427

Cooper Property (5002 NW Broad Street), Murfreesboro,
Rutherford County, TN

IL

42.009765, -87.861286

Cook County FPD

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Rincon
210517_SAS-2020-00847_Effingham_NWPR%20AJD_RLS.pdf

GA

32.256826, -81.210597

Goshen Extension Tract

17.3

NWK-2021-00331

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Cameron
1-331_NWPR_AJD.pdf

MO

39.749298, -94.224249

City of Cameron, MO - Community Park

0.7

5/18/2021

LRL-2020-01084

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202001084%20NWPR%20AJD%20Form.pdf

KY

38.145207, -86.298426

Big Bend Quarry Expansion

5/18/2021

NWK-2021-00398

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Kansas City
1-398_NWPR_AJD.pdf

MO

39.26408, -94.60896

MD Management - Twin Creeks Village

5/18/2021

MVP-2021-00585-MJB

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/202100585-MJB_20210519_AJD.pdf

MN

43.97953, -92.52612

Mayo Woodlands Third and Fourth Delineation

5/18/2021

NAO-2021-00347-RDB

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
N/A - Prince William County
2021/MAY/NAO-2021-0347.pdf

VA

38.596989, -77.317456

Van Buren Northern Extension

5/18/2021

LRL-2018-1113-MKD

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-20181113-MKD%20NWPR%20AJD.pdf

IN

38.465673, -85.723536

Hawks Landing Section 2

5/18/2021

SWT-2021-00167

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Oklahoma City
WT-2021-167%20NWPR%20AJD.pdf

OK

35.431697, -97.735142

Rausch Coleman Homes Proposed Residential
Development Sec 16 T11N R5W Canadian County OK

5/19/2021

SAC-2021-00258

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/May_2021
Sumter
/SAC-2021-00258_Wendemere_Site.pdf

SC

33.8669° W, -80.3225° W

Wendemere Site

5/19/2021

NWK-2021-00372

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Wichita
1-372_NWPR_AJD.pdf

KS

37.65081, -97.18730

Buffalo Grove Development Group, LLC - Jurisdictional
Determination

5/19/2021

SPA-2020-00298-ABQ

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
N/A - Cannon Air Force Base
sdiction/Approved%20JDs/New%20Mexico/2020-298%20AJD.pdf

NM

34.387031, -103.317205

Cannon AFB/Approved Jurisdictional Determination of
Wetlands

46.1

LRL-2021-257

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021257%20NWPR%20AJD.pdf

KY

37.08925, -88.653056

McCracken County Sport's Commission JD

0.18

5/19/2021

LRL-2021-400-sjk

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021McCordsville
400%20NWPR%20AJD%20Form%20(29%20July%20%202020-v3)LOCKED.pdf

IN

39.8512, -85.9151

County Road 600 W Added Travel Lanes Phase II-A,
Segment B (Des. No. 1702756), Hancock Co.

5/19/2021

LRH-2019-363-OHR-SWV-JJP-001

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/NWPR_AJD
Salem
_2021_2019-363-OHR.pdf

WV

39.33595, -80.61810

MonPower Flint Run Substation (Doddridge Co., WV)

5/20/2021

NWP-2020-434

https://www.nwp.usace.army.mil/Portals/24/docs/regulatory/AJDs/202105
Molalla
20_NWP-2020-434_AJD.pdf

OR

45.1406, -122.5735

500 E 5th Street

5/20/2021

SWT-2021-00175

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Enter
WT-2021-175%20NWPR%20AJD1.pdf

OK

35.4428, -97.70125

Ron Walters homes Proposed Residential Development

5,193

5/20/2021

SWG-2019-00087

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2019
Panorama Village
00087.pdf

TX

30.388373, -95.492110

Panorama Village/JD/Stewarts Creek/Montgomery
County

12,035

5/20/2021

MVK-2021-00099-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/317015/

DeSoto County

MS

34.972184, -89.89399

Bridgforth Heirs/012721/ AJD Request for Bridgforth
Heirs 55 Acres, DeSoto County, Mississippi

5/20/2021

SWT-2019-00041

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Oklahoma City
WT-2019-41%20NWPR%20AJD.pdf

OK

35.489191, -97.715528

City of Oklahoma Residential Development Mar A Lago
Phase 2 Sec 27 T12N R5W Canadian County OK

1,870

5/20/2021

NWK-2021-00412

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Rural
1-412_NWPR_AJD.pdf

KS

39.55408, -95.75005

Lake, Douglas - Water and Sediment Control Basin

2,740

5/21/2021

SPK-2011-00947

https://www.usace.army.mil/Portals/12/documents/regulatory/jd/2021/20
Boulder City
21-05/SPK-2011-00947-AR-ApprvdJDForm-NWPR.pdf

NV

35.8361, -114.9370

Boulder Solar III

21,588

5/21/2021

LRN-2020-01083

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202001083_20210521_AJD-FORM.pdf

TN

36.248830, -86.767468

Brick Church Pike 3449

5/24/2021

NWO-2008-01989-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
Chamberlain
301

SD

43.76605566, -99.31974435

Expansion of Chamberlain Airport Brule County

5/24/2021

LRN-2021-00411

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100411_20210524_AJD-FORM.pdf

Algood

TN

36.1887, -85.456

City of Algood Building Pad

5/24/2021

SPK-1994-00760

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Beatty
/2021-05/SPK-1994-00760-AR-ApprvdJDForm-NWPR.pdf

NV

36.896294, -116.83821

Bullfrog Mine

5/24/2021

LRN-2021-00411

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100411_20210524_AJD-FORM.pdf

TN

36.1887, -85.456

City of Algoid Building pad

12.69

5/24/2021

MVP-2012-03316-EJW

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
Maple Grove
n/May/2012-03316-EJW_20210524_AJD.pdf

MN

45.13906, -93.464573

Xcel substation at Elm Creek - Maple Grove

11.71

5/24/2021

LRL-2021-59-sjk

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202159%20NWPR%20AJD%20Form%20(29%20July%20%202020-v3)LOCKED.pdf

Indianapolis

IN

39.9195, -86.2425

Oak Grove Farm, Marion County

0.77

876

5/24/2021

SAC-2005-41229

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/May_2021
Goose Creek
/SAC-2005-41229-Old_Back_River_Rd.pdf

SC

32.991, -80.0269

Old Back River Road

2.24

770

5/17/2021

5/19/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

N/A - Meade County

Rochester

Memphis

Paducah

Nashville

Algood

TX

Other Non-jurisdictional waters

630

X

1,388
1.17

X

728

X

Over 20 depressional
features. The JD form lists
“N/A” for the size.

X
0.2 acre lake
3,081

1,500 feet ditches, 0.8 acres
lakes

6,157
4.05

615
1,670

X
X

7.26 acres lakes
0.6 acres stormwater pond

1,012
1.101

JD includes
protected waters

X

579

0.223 acre pond

1,380

0.41 acre pond

2,700

3.2 acre pond

X

X
0.4

X

800

5,559

0.1 acre pond

X

5,558
X
521
16.06

0.6704

X
1.09 acres ditches
2.788 acres lakes

X
X

1,669
X
21 acres water-filled
depressions

838
96.6132
12.69
4,254

393 feet ditches

X
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

NWO-2021-00666-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Hyde County
302

SD

44.660271, -99.488683

Four Mile LLP

34.25

SAS-2021-00259

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
De Soto
210525-SAS-2021-00259-Lee-JD-TCK.pdf

GA

31.8724, -81.8202

De Soto Solar Farm

29.9

5/25/2021

SPA-2021-00108

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Pinedale Chapter
sdiction/Approved%20JDs/New%20Mexico/2021-108.%20AJD.pdf

NM

35.590092, -108.477652

N7054 Road Improvements

5/25/2021

SAS-2021-00259

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
De Soto
210525-SAS-2021-00259-Lee-JD-TCK.pdf

GA

31.8724, -81.8202

Desoto Solar Farm

29.9

5/25/2021

NWO-2021-00666-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Hyde County
302

SD

44.660271, -99.488683

JD Request for Four Mile LLP

34.25

5/25/2021

MVK-2021-00222-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/317205/

MS

34.746667, -90.036944

Clifton Road, LLC/030321/ Culvert and Roadway
Installation, Sutter's View Subdivision, DeSoto County,
Mississippi

0.97

1,851

5/26/2021

NWK-2019-00842

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/201
Newton
9-842_NWPR_AJD.pdf

KS

38.018509, -97.341358

NDV Plaza Real Estate, LLC - Residential/Commercial
mixed use development

5.6

2,750

5/26/2021

NWK-2021-00428

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Graham County
1-428_NWPR_AJD.pdf

KS

39.2327, -99.6886

Benoit, Thomas - grassed waterway

5/26/2021

NWK-2021-00416

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Graham County
1-416_NWPR_AJD.pdf

KS

39.3803, -99.8396

Yates, Jason - AJD Request

500

SWG-2020-00716

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
Pasadena
00716.pdf

TX

29.638677, -95.078137

Ethox Chemicals, LLC/JD/Big Island Slough/Harris County

995

140

2,087

5/25/2021
5/25/2021

5/26/2021

N/A - DeSoto County

Other Non-jurisdictional waters

2.299 acres lakes

15,000

2.299 acres lakes

0.88 acres lakes

1,261

5/26/2021

MVK-2021-00360-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/317195/

Mangham

LA

32.215879, -91.90647

Triple S. Farms, Incorporated/041621/Request an
Approved Jurisdictional Determination on the Daves
Bayou Farm Improvements Project, Richland Parish,
Louisiana

5/26/2021

LRH-2021-155-LMR-UT to Indian
Run

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-155LMR.pdf

Wilmington

OH

39.419488, -83.798051

Wilmington Airpark Development Site

0.49

2,059

5/27/2021

LRH-2020-00913

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/202000913-SCR.pdf

N/A - Pickaway County

OH

39.575920, -83.165075

OHJD - Atlanta Farms Solar Project

5.51

2,640

5/27/2021

SWG-2020-00491

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
Houston
00491.pdf

TX

29.795, -94.92

Harris County Engineering Department/AJD/Harris
County/UPIN 19102MF15W01

0.164

2,090

5/27/2021

LRN-2019-01118

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201901118_20210527_AJD-FORM.pdf

Baxter

TN

36.136973, -85.617215

Portobello America, Inc. - Cookeville, TN

0.73

816

5/27/2021

LRH-2020-00913-SCR-Deer Creek

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/202000913-SCR.pdf

Deer Creek and Perry Townships

OH

39.575920, -83.165075

Atlanta Farms Solar Project, LLC

5.51

11,251

5/27/2021

NWO-2021-00935

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - South of Cody
280

WY

44.394711, -108.962276

Psalm Cody Ranch, LLC, Access & Airstrip, Unnamed
Tributary, PreApp - AJD

5/28/2021

LRN-2021-00179

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100179_20210528_AJD-form.pdf

TN

35.902035, -86.540332

Brewer Property-Stewart Creek Rd

0.09

2,558

5/28/2021

NWK-2021-00365

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Rice County
1-365_NWPR_AJD.pdf

KS

38.2968, -98.1847

Southern Star Central Gas Pipeline

0.13

500

5/28/2021

SAC-2019-01376

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/May_2021
North Charleston
/SAC-2019-01376_Dorchester_and_Montague_Form.pdf

SC

32.859304, -80.031238

Dorchester and Montague

0.8

590

5/28/2021

SPN-2007-00891

https://www.spn.usace.army.mil/Portals/68/docs/regulatory/Jurisdictional%
N/A - San Luis Obispo County
20Determinations/2021/NWPR_Summary_SPN-2007-00891_20210525.pdf

CA

35.537844, -120.731866

Briarwood Vineyards Stream Improvement Project

5/28/2021

NWO-2021-00993

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
North of Afton
281

WY

42.755594, -110.939506

Peavler's Mountain Star, Sand & Gravel Mine, Upland,
Lincoln County

5/28/2021

SPL-2021-00061

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Pinion Hills
JD202100061.pdf

CA

34.4409, ‐117.6433

SBD 138 14' Median

6/1/2021

SWT-2020-00296

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Bixby
WT-2020-296%20AJD.pdf

OK

35.923114, -95.948581

Proposed Residential Development

6/1/2021

LRH-2021-76-OHR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-76OHR.pdf

Mowrystown

OH

39.0404, -83.6824

Willowbrook Solar I Project

5.55

6,637

3.16 acres ponds, 1,149.5 feet
of ditches

6/1/2021

LRL-2021-00063

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-202100063%20NWPR%20AJD%20Form.pdf

Monroe County

KY

36.828779, -85.664061

Merit Solar Tompkinsville Site

0.06

1,968

0.38 acres lakes

6/1/2021

SWL-2021-00163

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Centerton
Ds/Jun-2021/AR/SWL%202021-00163%20AJD.pdf

AR

36.34965, -94.26561

Kimmel Road

1,690

0.39 acres lakes

6/2/2021

MVN-2020-00838-SK

https://www.mvn.usace.army.mil/Portals/56/docs/regulatory/BasisForms/2
Wallace
020-00838-SK-BASIS.pdf

LA

30.0398, -90.6584

The Robert Brothers Farm

23.5

6/2/2021

SAC-2020-01775

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/June_2021
N/A - Florence County
/SAC-2020-01775_Highway_327_Florence_Site.pdf

SC

34.212742, -79.687203

SC Hwy 327 Florence Site

12.65

6/3/2021

MVP-2020-02468-MMG

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_wi
Walworth
/Jun/2020-02468-MMG_20210603_AJD.pdf

WI

42.518018, -88.568399

Big Foot Farms Property

195.45

6/3/2021

SWL-2020-00368

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Fort Smith
Ds/Jun-2021/AR/SWL-2020-00368%20AJD.pdf

AR

35.33500, -94.34398

Fort Chaffee - Installation of RADR Training Runway

6/3/2021

LRH-2021-303-GMR-UT

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-30GMR.pdf

OH

39.420767, -84.478488

M/I Homes - Timber Trails Residential Development

6/4/2021

SPA-2021-00068

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
N/A - Curry County
sdiction/Approved%20JDs/New%20Mexico/2021-68.AJD.pdf

NM

34.522472, -103.337936

Eastern New Mexico Water Utility Authority

6/4/2021

LRL-2021-00243

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021234%20AJD.pdf

KY

38.892441, -84.62254

Greenfield Famrs

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Murfreesboro

N/A - Fairfield Township

Walton

JD includes
protected waters

X
8,611 feet ditches, 0.66 acres
lakes

0.27 acres ponds

X

X
X

12,200
0.24 acres ponds

556

1,350
0.182

3,579
6,646 feet ephemeral features,
.001 acre water-filled
depression, 389.531 acres ponds

519.579

44,580 feet ditches
3,600

0.42 acres lakes

0.4

1,203

1.24 acres lakes

0.18

1,532

0.44 acres lakes

X
X
X

X

X
X

15
0.519

4,560

X
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

Other Non-jurisdictional waters

LRN-2021-00248

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100248_20210604_AJD-FORM.pdf

TN

36.220220, -86.272272

Lynwood Subdivision

6/4/2021

SWL-2021-00164

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Bentonville
Ds/Jun-2021/AR/SWL-2021-00164%20AJD.pdf

AR

36.31856, -94.28857

Barron Road Residentail Subdivision

6/7/2021

SAS-2017-00758

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Richmond Hill
210607_SAS-2017-00758_Bryan_NWPR%20AJD_RLS.pdf

GA

31.902697, -81.284172

Richmond Hill

44.53

6/7/2021

MVK-2017-881

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/317881/

AR

34.83705, -92.254711

North Little Rock Municipal Airport

0.31

6/8/2021

MVM-2021-146

https://www.mvm.usace.army.mil/Portals/51/docs/regulatory/Approved_JD
Marston
s/2021/NWPR%20AJD%20Form%20146.pdf

MO

36.517005, -89.610350

Martsin Street and Drainage Project

6/8/2021

MVM-2021-157

https://www.mvm.usace.army.mil/Portals/51/docs/regulatory/Approved_JD
Cardwell
s/2021/NWPR%20AJD%20Form%20157pdf.pdf

MO

36.050264, -90.291457

Cardwell Street and Drainage

6/9/2021

SPK-2020-00825

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Stockton
/2021-06/SPK-2020-00825-AJD-NWPR.pdf

CA

37.95586, -121.37473

Denmar Natural Soda Ash Export Terminal

56.23

6/9/2021

MVK-2021-00326-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/318225/

N/A - Marshall County

MS

34.955552, -89.634237

Mississippi Land Holding

1.44

1,379

1.11 acres lakes

6/9/2021

LRN-2021-00253

https://www.lrn.usace.army.mil/Portals/49/LRN-202100253_20210609_AJD-FORM.pdf

Mt. Juliet

TN

36.269327, -86.485036

2850 Benders Ferry Road

0.04

5,187

148 feet stormwater features

6/9/2021

LRN-2021-00290

https://www.lrn.usace.army.mil/Portals/49/LRN-202100290_20210609_AJD-FORM.pdf

Franklin

TN

35.893314, 87.147816

Pinewood Road Project

2,332

6/9/2021

NWK-2021-00419

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Edgar Springs
1-419_NWPR_AJD.pdf

MO

37.712665, -91.795619

Smith, Scott JD Request

7,500

6/10/2021

LRH-2020-925-NEW

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-925KAN.pdf

WV

37.785010, -81.132554

Raleigh County Airport

1.607

1,688

6/10/2021

LRH-2019-689-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/Form_2019Jefferson
689-SCR.pdf

OH

40.0353, -82.7832

Saddlecrest Subdivision

0.93

2,330

6/10/2021

LRL-2021-00274

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021274%20AJD.pdf

Latonia

KY

38.939725, -84.496193

Villages of Decoursey Creek Property

2,040

6/10/2021

LRN-2021-00349

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100349_20210610_AJD-FORM.pdf

Springfield

TN

36.456691, -86.831347

Labrong Property Highway 41S

1,116

6/10/2021

SWL-2021-00179

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Neosho
Ds/Jun-2021/MO/SWL-2021-00179%20AJD.pdf

MO

36.8652, -94.3795

Neosho High - Performance Center

1,150

6/11/2021

SWT-2021-00213

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
N/A - Canadian County
WT-2021-213%20NWPR%20AJD.pdf

OK

35.44027, -97.71084

Grubbs Consulting Proposed Residential Development

6/14/2021

SAS-2020-00571

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Waynesboro
210614_SAS-2020-00571_Burke_NWPR%20AJD_RLS.pdf

GA

33.111619, -82.015142

Waynesboro Industrial Park

6/14/2021

MVS-2021-336

https://www.mvs.usace.army.mil/Portals/54/docs/regulatory/JDs/2021336.pdf

MO

38.8326, -90.3420

Construct Lake @ 2675 Shackelford Rd

6/15/2021

SAC-2018-00140

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/June_2021
Myrtle Beach
/SAC-2018-00140-Robert-Hatfield-Tract.pdf

SC

33.651999, -79.028121

Crooked OaksUA

54.64

6/15/2021

LRL-2020-757-SEA

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2020757%20NWPR%20AJD%20Additional%20Parcels.pdf

KY

36.906886, -85.706711

Glover Creek Solar JD

3.97

4,154

6/16/2021

NWK-2020-01050

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Raymore
0-1050_NWPR_AJD.pdf

MO

38.814622, -94.44128

Carroll, Dan - Carroll Property Subdivision

0.44

1,100

6/16/2021

NWO-2021-00817-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
Lower Brule
404

SD

44.06828, -99.58144

Lower Brule Transit Building

0.07

2,000

6/16/2021

NWK-2021-00457-1

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Jewell County
1-457_NWPR_AJD_1.pdf

KS

39.5780, -98.1521

Thiel Farms - Muddy Creek

4,250

6/16/2021

SWT-2021-000151

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Coleman
WT-2021-151%20AJD.pdf

OK

34.279675, -96.453213

Proposed Crushed Stone Quarry

4,049

6/17/2021

SPK-2019-00278

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Provo
/2021-06/SPK-2019-00278-AR-ApprovedJDForm.pdf

UT

40.214151, -111.710549

Provo Municpal Airport Terminal Development

3.20

6/17/2021

NWO-2021-00918-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Clark County
405

SD

44.813001, -97.911483

Riverview's North Field Project

18.75

6/17/2021

NWO-2021-00976-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/19
Harrisburg
158

SD

43.471304, -96.712752

Harrisburg High Scool

14.666

6/17/2021

LRP-2021-00067

https://www.lrp.usace.army.mil/Portals/72/2021-00067.pdf

Martinsburg

WV

39.5390786, -77.9125234

ICE Properties, Dan Snow

0.15

6/17/2021

SAW-2021-01142

https://saw-reg.usace.army.mil/JD/2021/SAW-2021-01142-JD.pdf

Monroe

NC

34.975161, -80.499261

Bartles

0.06

2,034

6/17/2021

LRH-2021-253-BCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-253BCR.pdf

Clear Creek

WV

N/A

Fulton Creek and Bear Hollow AJD; Republic Energy

0.04

11,559

6/21/2021

SWG-2019-00265

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2019
Brazoria
00265.pdf

TX

29.015358, -95.282854

Alluvion Resource Company

41.48

6/21/2021

NAO-2013-02302

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
N/A - Isle of Wight County
2021/JUN/NAO-2013-2302.pdf

VA

36.791823, -76.714152

Shirley T Holland JD

6/21/2021

SAC-2012-00661

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/June_2021
North Myrtle Beach
/SAC-2012-00661_Henry_West_Tract_Basis_Form.pdf

SC

33.7951, -78.7985

Henry West Tract

6/22/2021

SWG-2019-00263

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2019
Brazoria
00263.pdf

TX

29.032546, -95.297871

Alluvion Resource Company

6/22/2021

MVK-2021-00338-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/319363/

MS

33.496665, -90.076292

Apple Valley Golf Course

6/4/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Lebanon

North Little Rock

Beaver

Florissant

Shade

N/A - Carroll County

JD includes
protected waters

1,176
1,735

0.75 acres lakes

1,775

1,110 feet stormwater features

X

1,120
2,600
6.01 acres stormwater features,
0.45 acre ditch

2,143
7.01

272 feet ditches

0.2 acres lakes

0.202 acres lakes

788

X
X

X

X

X
X

1,200
174 feet ditch

X
2.86 acres lakes

X

1.73 acres lakes
4,487.5 feet airport moat ditch

X

1,110

850 linear feet, 1 acre waste
treatment systems

X
X

3,424
6,265

17.57 acres lakes

926

20 acre cropland

74.593

X
X
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

NWO-2021-01089-PIE

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/19
Rapid City
159

6/22/2021

LRL-2021-00304

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021304%20AJD.pdf

6/22/2021

LRH-2021-119-GUY

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-119guy.pdf

6/22/2021

SAS-2021-00084

6/23/2021

6/22/2021

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

0.4

3,500

Other Non-jurisdictional waters

SD

44.135377, -103.234091

Auburn Hills, Rapid City

Covington

KY

38.998967, -84.526452

Eubanks Property

Sprattsville

WV

37.5939, -81.8614

Ned's Branch Review Area

34,773

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Auburn
210622-SAS-2021-00084-Barrow-NWPR-JNR.pdf

GA

33.966459, -83.823075

Marc Colluro Tract

1,675

NWO-2021-01101-DEN

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
Erie
618

CO

40.079217, -105.042058

2018 Andulasia Project

18.66

0

LRH-2021-416-GMR-UT

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/LRH-2021Franklin
416-GMR,%20IDI%20Logistics_Heritage%20BP_NWPR%20AJD%20Form.pdf

OH

39.5718, -84.2736

Heritage Business Park

1.885

2,176

6/23/2021

NWK-2021-00381

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Wetmore
1-381_NWPR_AJD.pdf

KS

39.677875, -95.835781

Bruce Rinkes - AJD Request

0.27

2,352

6/23/2021

NWK-2008-01774

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/200
Peabody
8-1774_NWPR_AJD.pdf

KS

38.1996, -97.2192

Doyle Creek Watershed Joint District

0.21

2,416

6/24/2021

SAC-2020-01640

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/June_2021
N/A - Jasper County
/SAC-2020-01640_Exit_8_Diocese_Final.pdf

SC

32.334234, -81.047064

Exit 8 Diocese Tract

6/24/2021

SAM-2014-01336-CMS

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2014-01336-CMS.pdf

Morris

AL

33.746995, -86.845298

Black Warrior Minerals - Mine No. 2

6/24/2021

SAM-2017-00628-JEB

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2017-00628-JEB.pdf

Gulf Shores

AL

30.284638, -87.697453

GCOF Bon Secour, LLC (240 ac/Gulf Shores)

1.25

6,550

6/24/2021

LRE-2021-00464-102-J21

https://www.lre.usace.army.mil/Portals/69/docs/regulatory/AJDs/2021/202
Fort Wayne
100464102J21_AJD.pdf

IN

41.050758, -85.084718

Oxford Street JD

1.08

1,357

6/24/2021

LRN-2021-00157

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100157_20210623_AJD-FORM.pdf

TN

35.962807, -86.718673

GAW Site

0.64

3,046

0.56 acres lakes

6/24/2021

SAC-2007-01074

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/June_2021
Conway
/SAC-2007-01074_Longs_Ave_Ext_Tract.pdf

SC

33.9289, -79.0327

Calvary Road Tract

0.58

2,985

0.19 acres lakes

6/24/2021

SWT-2018-00611

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
N/A - Pontotoc County
WT-2018-611%20AJD.pdf

OK

34.521065, -96.622854

Pontotoc Sands, Sand Mine

0.02

3,700

Approximately 1.7 acres lakes

SPK-2012-00406

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
Cedar City
/2021-06/SPK-2012-00406-AJD%20NWPR%20Form.pdf

UT

37.648648, -113.202745

CICWCD Water Infiltration Project Quichapa Lake

2,500

240 acres lakes

6/25/2021

LRH-2015-772-KAN

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2015-772KAN.pdf

WV

37.39481, -81.172222

CMJDWV, Met Resources, LLC Gemini Amendment
Project

0.03

5,416

Approximately 2,300 linear feet
of flumes constructed in upland

6/25/2021

SWT-2021-00176

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
N/A - Canadian County
WT-2021-00176%20NWPR%20AJD.pdf

OK

35.501456, -97.704222

Ideal Homes Proposed Residential Development

0.018

2,010

6/25/2021

LRN-2021-00460

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100460_20210624_AJD-FORM.pdf

KY

36.814467, -87.140730

Todd County Industrial Foundation KY Highway 181

1,834

6/25/2021

MVP-2021-01021-RMH

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/approvjds_m
N/A - Viola Township
n/Jun/2021-01021-RMH%20ADJ.pdf

MN

44.0492244241204,
-92.2852656843002

Bianchi Drainageway Repair

3,000

6/25/2021

NWO-2021-01078

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - South of Jackson
579

WY

43.282094, -110.784818

Snake River Sporting Club, Billy Wells Ditch, Aquatic
Enhancements

3,600

6/28/2021

NWK-2004-00255

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/200
(not provided)
4-255_NWPR_AJD.pdf

MO

40.30268, -93.10700

North Central Missouri Regional Water Commission

16.184

119,503

6/28/2021

NAO-2008-01512

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
N/A - Pittsylvania County
2021/JUN/NAO-2008-1512.pdf

VA

36.562651, -79.56038

Danville Brick Site

14.77

960

6/28/2021

SWT-2020-00453

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Sherman
WT-2020-453%20NWPR%20AJD.pdf

TX

33.585052, -96.610666

Geoscience Engineers LLC EA Progress Rail Choctaw
Creek Grayson County TX

7/1/2021

NWO-2011-01760-MTM

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Toole County
578

MT

48.850780, -111.713690

Montana Aquatic Resources Services - Montana
Statewide In-Lieu Fee Mitigation Program (MT DEQ and
TU) - Various Waterways (all Montana counties)

27.62

7/1/2021

NWK-2021-379

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Raymore
1-379_NWPR_AJD.pdf

MO

38.77932, -94.47297

Summit Homes - Sendera residential development

0.97

7/1/2021

LRN-2021-00592

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100592_20210701_AJD-FORM.pdf

Chattanooga

TN

35.01699, -85.40484

Black Creek Golf Course

7/2/2021

LRH-2021-00516-OHR-UNT

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-516OHR.pdf

Ashton

WV

38.62921 , -82.16042

Ashton Property JD

8.74

2,520

7/2/2021

LRE-2014-00514-192-J21

https://www.lre.usace.army.mil/Portals/69/docs/regulatory/AJDs/2021/201
Fort Wayne
400514192J21_AJD.pdf

IN

41.081744, -85.344816

Estates of Legacy Woods

6.388

504

7/2/2021

NAO-2016-0863

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
Dumfries
2021/JUL/NAO-2016-0863.pdf

VA

38.547724, -77.282403

Line 18/145 Possum Point - Smoketown

0.74

2,057

120 acres waste treatment
system waters

7/2/2021

LRN-2016-00707

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201600707_AJD%20Form.pdf

TN

36.222422, 86.439942

Quarry Road Proposed Future Subdivision Development
(L&A #15190), Wilson County, TN

0.2

1,764

34 acres lake

7/2/2021

NWK-2021-00447

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Warrenton
1-447_NWPR_AJD.pdf

MO

38.709795, -91.278788

Snow, Kevin and Sandy - JD Request - Warren County,
MO

3,300

7/3/2021

LRH-2021-117-TUG

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/AJD%20For
Raleigh County, 2 miles west of Clear Creek
m%20Middle%20Ridge%20-%20Davis%20Fork%202021-117-TUG.pdf

WV

37.9118, -81.3836

Middle Ridge AJD

1,500

7/6/2021

NWK-2021-00492

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-492_NWPR_AJD.pdf

KS

38.8256, -99.1080

Kuhn, Curtis - Grassed waterway

1,300

6/23/2021

0.072

3,185

JD includes
protected waters

X
X

12,287 feet ditches

0.03 acre lake
X

6/24/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Brentwood

McComas

Elkton

Lebanon

X

14.562
3,532

9 acres waste treatment
systems
X
X
X

X

20.53 acres ponds

X
X

1,320

1,313

X

5,823

X
X
X

X

X
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

NWO-2018-01201-DEN

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
N/A - Weld County
599

CO

40.262589, -104.852195

Platteville Mine Project

40.57

7/6/2021

SAS-2021-00361

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Snipesville
210706-SAS-2021-00361-Jeff%20Davis-JD-TCK.pdf

GA

31.7111, -82.7179

Snipesville II Solar Parcels 0028021 and 0028016

22.3

5,060

7/6/2021

LRN-2007-02512

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-200702512_20210706_AJD-FORM.pdf

AL

34.7392, -86.8469

Rogers Group West Huntsville/Newby Road Quarry

6.83

3,786

7/6/2021

LRH-2019-00990-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/AJD%20For
Lockbourne
m_LRH-2019-00990-SCR.pdf

OH

39.798436, -82.927102

Air Cargo Property

4.59

2,510

7/6/2021

LRH-2021-00318-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/AJD%20For
Sunbury
m_LRH-2021-00318-SCR.pdf

OH

40.242927, -82.882328

Price Pond JD

1.82

1,603

7/6/2021

LRH-2020-00414-POT

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/LRH-2020Berkeley Springs
00414_20210401.pdf

WV

39.655027, -78.230336

WVDOH, US 522, Berkeley Springs Bypass, Morgan
County, West Virginia U333-522-11.92 02

0.271

9,239

7/6/2021

NWK-2021-00502

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-502_NWPR_AJD.pdf

KS

38.9316, -99.4432

Johnson, Tom - Grassed waterway

2,880

7/6/2021

NWK-2021-00503

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ness County
1-503_NWPR_AJD.pdf

KS

38.3670, -100.1048

French, Byron - Grassed waterway

4,645

7/6/2021

SWT-2021-303

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Oklahoma City
WT-2021-00303%20NWPR%20AJD.pdf

OK

35.452370, -97.682340

Crafton Tull Proposed Residential Development of
Chisholm Springs Sec 1 T11N R5W Canadian County OK

3,385

7/7/2021

LRH-2021-193-TUG; Scarlet
Dempsey AJD

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2021-193TUG.pdf

Near Myrtle

WV

37.78002; , -82.145488

Scarlet Dempsey Study Area

2,839

7/7/2021

MVK-2021-00507-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/320837/

N/A - Pulaski County

AR

34.875695, -92.160119

Cypress Residential Developments, LLC/052621/
Request for AJD for General Samuels Road Project,
Jacksonville, Pulaski County, Arkansas

3,015

7/7/2021

NWK-2021-00508

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Near Bazine
1-508_NWPR_AJD.pdf

KS

38.474663, -99.740531

Stieben, Gary - NRCS Grassed Waterway

3,850

7/8/2021

NWO-2021-01228-BIS

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/19
N/A - Ward County
427

ND

47.999749, -101.290583

NDDOT; US-83 Grade Raise, NH-4-083(154)184, PCN
23028, Ward County

7/8/2021

SAS-2021-00168

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Bloomingdale
210708_SAS-2021-00168_Chatham_NWPR_AJD_PAA.pdf

GA

32.0954, -81.3155

Dot Barn Road Tract

18.2

7/8/2021

LRL-2021-00511-MAD

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021511.AJDform.pdf

KY

38.442778, -83.76537

Fleming Solar Project

2.31

9,979

7/8/2021

SWL-2021-00194

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Centerton
Ds/JUL-2021/AR/SWL%202021-00194%20AJD.pdf

AR

36.32805, -94.30914

Motely - Benton Co - Request for AJD for construction
purposes

0.29

1,555

7/8/2021

LRL-2021-503-LCL

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021503%20NWPR%20AJD%20Form.pdf

Pendleton

IN

40.0155, -85.7323

AJD - Begley Property - M/I Homes - V3

0.15

3,221

7/9/2021

LRC-2021-00054

https://www.lrc.usace.army.mil/Portals/36/docs/regulatory/jd/2021/LRC2021-054jd.pdf

Marengo

IL

42.219867, -88.659459

Duke Energy

15.5

6,976

7/9/2021

SWT-2014-00848

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Inola
WT-2014-00848%20-%202%20AJD.pdf

OK

36.1253, -95.5519

Sofidel/AEP/Terracon Project 04147070-1 JD along
Verdigris River in Inola Sec 13/24 T19N R16E Sec 18
T19N R17E Rogers County OK

0.8

20,910

7/9/2021

NWK-2021-00515

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Barton County
1-515_NWPR_AJD.pdf

KS

38.6695, -98.9629

Keil, David - Grassed waterway

1,550

7/9/2021

NWK-2021-00516

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ness County
1-516_NWPR_AJD.pdf

KS

38.6038, -99.7628

Payne, John - Grassed waterway

3,070

7/12/2021

SAM-2021-00155-JLB

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2021-00155-JLB_Lhoist%20ONeal%20North%20Calera.pdf

AL

33.189074, -86.736555

Lhoist North America - O'Neal North property JD

7/12/2021

NWK-2021-00292

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Independence
1-292_NWPR_AJD.pdf

MO

39.126126, -94.343142

Wilke, Jeff - Regency Heights 10th Platt

1,218

7/12/2021

SPA2021-211

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Coruco
sdiction/Approved%20JDs/New%20Mexico/2021-211.AJD.pdf

NM

35.356786, -105.433789

Arawaka Fish and Wildlife Channel Restoration

1,300

7/13/2021

MVS-2021-340

https://www.mvs.usace.army.mil/Portals/54/docs/regulatory/JDs/2021340.pdf?ver=cpEqc9bmjfxcH1NxxdZx4w%3d%3d

MO

37.9367, -90.8797

Langendorf & Bockman Construct Lake Near Potosi

7,506

7/13/2021

SPA2021-205

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
Kewa
sdiction/Approved%20JDs/New%20Mexico/2021-205.AJD.pdf

NM

35.5178881, -106.348431

Southern Pueblos Route 88 - Drainage Improvement
Project

2,240

7/13/2021

SWT-2021-00089

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Edmond
WT-2021-089%20NWPR%20AJD.pdf

OK

35.613191, -97.644471

Johnson & Associates Inc Proposed Paycom Commercial
Development Sec 8 T13N R4W Oklahoma County OK

3,200

7/14/2021

SAM-2021-00459-JLB

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2021-00459-JLB_1_2_3_4_5.pdf

AL

33.37354, -86.93532

CRG Acquisition, LLC (Project Repeat) - warehouse
facility

0.112

7/15/2021

POA-2021-00308

https://www.poa.usace.army.mil/Portals/34/docs/regulatory/JDs/2021/POA
N/A - Matanuska-Susitna Borough
_2021_00308_JD_15JUL2021.pdf

AK

61.542486, -149.566573

ADoT/Knik-Goose Bay Road Reconstruction MP0.3-6.8

10.6

7/15/2021

LRL-2021-146-sea

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021146%20NWPR%20AJD.pdf

Shepherdsville

KY

37.946659, -85.697933

Project Derby Industrial Development Project

2.225

2,160

7/15/2021

LRP-2021-00088

https://www.lrp.usace.army.mil/Portals/72/2021-00088.pdf

Great Cacapon

WV

39.617, -78.2747

Great Cacapon KOA Campground; Matt Whitacre;
Morgan County WV

0.31

1,024

7/15/2021

NAO-2017-01843

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
N/A - Culpeper County
2021/JUL/NAO-2017-1843.pdf

VA

38.46167, -77.977612

Power Grid ( AKA McDevitt)

0.14

1,044

7/15/2021

MVK-2020-963

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/320839/

AZ

33.81715, -93.40917

City of Prescott/122320/ Proposed City of Prescott
Industrial Park, Nevada County, Arkansas

7/6/2021

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Huntsville

N/A - Fleming County

Calera

Potosi

Bessemer

Prescott

Other Non-jurisdictional waters

JD includes
protected waters

X
X
X
X

Ephemeral ponds with
unspecified area

X

X

19.856

X
3.91 acres ponds

X
X
X

4,468 feet ditches

X

X

0.19

2,779

X

1,628

1,176

X

X
3,405 feet ditches

X
X
X

14

Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

Other Non-jurisdictional waters

7/15/2021

LRH-2010-718-BCR, LRH-201701012-GUY (Described on AJD
form as "Original JD’s")

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2017-1012Yolyn
GUY.pdf

WV

37 49’ 43”, ‐81 50’ 01”

CMIPWV - Condor Holdings, LLC- Cub Branch Surface
Mine

2,373

7/15/2021

SWT-2021-00375

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
N/A - Oklahoma County
WT-2021-375%20NWPR_AJD.pdf

OK

35.63573, -97.653627

Residential Development NW 164th St & N Council Rd
Sec 5 T13N R4W Oklahoma City, Oklahoma County, OK

1,002

7/16/2021

SAC-2020-01637

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/July_2021/
Loris
SAC-2020-01637_Horry_AshwoodHoldings_Basis.pdf

SC

34.029644, -78.928528

Ashwood Holding AJD

13.97

0

7/16/2021

MVK-2021-00500-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/320841/

N/A - Madison County

MS

32.491403, -90.238407

Springwood, LLC/052521/ Request for AJD for Robinson
Springs Road Property, Madison County, Mississippi

3.76

10,459

0.37 acres ponds

7/16/2021

LRN-0-5025400

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-05025400_20210716_AJD-FORM.pdf.pdf

Spring Hill

TN

36.02426, -87.281604

Project Night Sky

1.45

7,246

0.85 acre water-filled
depression, 11.5 acres ponds

7/16/2021

MVK-2020-00059-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/320847/

N/A - Rankin County

MS

32.320651, -90.043851

Charis Unlimited, Incorporated/012420/Request for
Wetland Permit Authorization on the Richburg Estates
Surface Mine Access Road, Rankin County, Mississippi

0.22

1,857

7/16/2021

LRN-2021-00289

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100289_20210716_AJD-FORM.pdf

Gallatin

TN

36.368808, -86.541026

Savannah Market Place Site, 13.96-Acre Parcel

7/19/2021

LRN-2000-01162

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-200001162_20210719_AJD-FORM.pdf

TN

36.242620, -86.691491

JOHN E. STEVENSON 2601 PENNINGTON BEND
WETLAND FILL and Harbor Excavation Abbington Park
Subdivision CRM 201.5

14.75

65

7/19/2021

SWT-2017-00141

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
N/A - Canadian County
WT-2017-141%20NWPR%20AJD.pdf

OK

35.569376, -97.736819

Redstone Ranch Phase VI Crafton Tull (Blackbird) Sec 28
T13N R5W Canadian County OK

0.343

1,200

7/19/2021

SAW-2021-01024

https://saw-reg.usace.army.mil/JD/2021/SAW-2021-01024-JD.pdf

NC

35.337988, -80.73372

Mallard Glen

0.04

1,748

7/20/2021

NWK-2021-00530

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Kansas City
1-530_NWPR_AJD.pdf

MO

39.133578, -94.486423

Evergy - Hawthorn Solar Project

11.58

7/20/2021

LRL-2021-505-LCL

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021505.%20NWPR%20AJD%20Form.pdf

Avon

IN

39.8004, -86.3553

AJD - Avon Landing - Van Trust Real Estate - Earth Source

1.48

7/20/2021

LRL-2017-1119-sea

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-20171119%20NWPR%20AJD.pdf

Louisville

KY

38.254332, -85.451389

The Overlook at Eastwood Section 2 Residential
Development

7/21/2021

SAC-2009-00033

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/July_2021/
Florence
SAC-2009-00033_Britton_Bostic_Winona_Tract.pdf

SC

34.2026, -79.6127

Britton Bostic Winona Tract

22.09

0

7/21/2021

LRH-2021-572-GMR-UT Clear
Creek

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/LRH-2021572Franklin
GMR%20IDI%20Logistics_Wolverine%20Franklin%20BP%20NWPR%20AJD%2
0Form.pdf

OH

39.5211, -84.2814

Franklin Business Park Project Wolverine

0.43

1,895

7/21/2021

LRH-2021-00561-BCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/NWPR_AJD
Peytona
_LRH-2021-561-BCR.pdf

WV

38.13307, -81.67852

Boone County Development Authority Indian Creek ATV
Resort

0.0166

4,550

7/21/2021

LRH-2021-540-LMR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/LRH-2021Miami Township
540-LMR,%20MIami%20Senior%20Housing%20NWPR%20AJD%20Form.pdf

OH

39.2194, -84.2878

Miami Senior Housing AJD Site

1,558

7/21/2021

LRN-2021-00585

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100585_20210721_AJD-FORM.pdf

TN

35.913261, -84.129456

10319 Cogdill Road Knoxville TN

1,125

7/21/2021

NWK-2021-00532

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-532_NWPR_AJD.pdf

KS

38.9888, -99.4958

Double D Cattle Company - Grassed waterway

1,550

7/21/2021

SAM-2017-01134-JEB

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2017-01134-JEB_B_A_C.pdf

Spanish Fort

AL

30.700556, -87.803889

Revere at Independence 2016, LLC (Nathan Cox) - 128Acre Parcel

7/22/2021

LRL-2021-389-sam

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021389%20NWPR%20AJD.pdf

Plainfield

IN

39.7229, -86.3652

Grundy AJD - Hendricks Co

7/22/2021

SPA-2021-00188

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
El Paso
sdiction/Approved%20JDs/Texas/2021-188%20AJD.pdf

TX

31.83388, -106.54428

El Paso Water Utility (EPW) Arroyo #4 project

10,549

7/22/2021

SPA-2021-00190

https://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Juri
El Paso
sdiction/Approved%20JDs/Texas/2021-190%20AJD.pdf

TX

31.91143, -106.44381

El Paso Water Utility flow path #14 project

3,375

LA

32.215836, -91.693367

Franklin Parish Police Jury/051821/ Proposed Clean Out
of Lateral Ditch to Improve Drainage along Courthouse
Road, Franklin Parish, Louisiana

0.61

2,065

0.049

4,952

JD includes
protected waters

2.31 acre pond, 224 feet ditches

X

Nashville

Charlotte

X

X
1,017

X
11.56 acres stormwater control
features

X
X

3,236
4,040

X
4,674 feet ditches

X

X

X
Knoxville

2,995
0.03

7/23/2021

MVK-2021-00480-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/323904/

Winnsboro

7/23/2021

LRL-2021-00359

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021359%20AJD.pdf

Union

KY

38.95408, -84.713948

Ridgefield Farm

7/23/2021

LRH-2021-434-TUG

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/AJD%20For
Northwest of Bartley
m-%20Garland%20SM%202021-434-TUG.pdf

WV

37.3915, -81.7615

CMJDWV - Garland Surface Mine AM1; GS Energy

1,371

7/23/2021

SPK-2017-00102

https://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/2021
N/A - Washoe County
/2021-07/SPK-2017-00102-AR-ApprvdJDFormNWPR.pdf

NV

39.669994, -119.339395

Dodge Flat Solar Energy Project

36,954

7/26/2021

SAS-2011-00567

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Richmond Hill
210726_SAS-2011-00567_Bryan_AJD_RLS.pdf

GA

31.873443, -81.343359

Anatolia Industrial Site

24.66

7/26/2021

SWG-2020-00648

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
Ingleside
00648.pdf

TX

27.8442 N, 97.2114 W

Flint Hills Resources Ingleside, LLC/548-acre tract/San
Patricio Co.

14.985

7/26/2021

NAO-2019-00517-ARL

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
N/A - Prince William County
2021/JUL/NAO-2019-0517.pdf

VA

38.789944, -77.573365

CUB and DVA6-ARC (formerly) Sharpless Property) Prince William

1.141

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

552 feet ditches

1,429

X
X

X
X

0.74 acres ditches, 5.59 acre
pond
0.66 acres ponds
1,051

X
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

NWK-2021-00402

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Kansas City
1-402_NWPR_AJD.pdf

7/26/2021

SPL-2019-00907

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Wickenburg
JD201900907.pdf

7/26/2021

SPL-2020-00656

7/27/2021

7/26/2021

State
MO

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

Other Non-jurisdictional waters

39.321996, -94.59576

Velvet Tech Services, LLC - Project Velvet

2,964

AZ

34.001413, -112.768091

US Highway 93: Tegner Street to Wickenburg Ranch Way
(093 YV 198 F0031 01C)

19,121

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Moreno Valley
JD202000656.pdf

CA

33.923457, -117.177756

AJD Moothart Property (TM 32408) Project

3,711

LRL-2021-493-sjk

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021Zionsville
493%20NWPR%20AJD%20Form%20(29%20July%20%202020-v3)LOCKED.pdf

IN

40.0196, -86.2819

Approved JD: Kentner Creek Crossing, Wabash

1.88

5,306

7/27/2021

LRN-2013-00503

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201300503_20210727_AJD-FORM.pdf

Charleston

TN

35.296075, -84.785380

Wright Brothers Property (Dillard Rd NW, Parcel 10
014.00)

0.06

1,176

7/27/2021

LRN-2018-00744

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-201800744_20210727_AJD_FORM.pdf

Allons

TN

36.5137, -85.384296

Mitchell Creek Marina

1,276

7/27/2021

NWK-2021-00542

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-542_NWPR_AJD.pdf

KS

38.8373, -99.0873

Hoffman, Tom - Grassed waterway

2,050

7/28/2021

SPL-2021-00035

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
Near Desert Center
JD202100035.pdf

CA

33.723166,
-115.290036

AJD Arica Solar Project, Aspen Environmental, Riverside
County, CA

7/28/2021

LRH-2021-514-LMR-UT to Little
Muddy Creek

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/NWPR%20
Turtle Creek Township
AJD%20Form_2021-514%20Cincinnati%20Zoo%20Solar%20Array.pdf

OH

39.415608, -84.315304

IBI Group of Cincinnati - Cincinnati Zoo Solar Array
Project

7/28/2021

NWK-2021-00561

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Rice County
1-561_NWPR_AJD.pdf

KS

38.5105, -98.4028

Beneke, Mark - AJD request

8/2/2021

SWL-2021-00217

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Fayetteville
Ds/Aug-2021/AR/SWL%202021-00217%20AJD.pdf

AR

36.1292 , -94.1112

FTN - Engineering Services - Washington Co - Chandler
Crossing Subdivision AJD

5.8

2,221

8/2/2021

MVK-2016-00164-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/322617/

N/A - Marshall County

MS

34.5442, -89.37344

John Abernathy/022316/Permit Determination Request
for Two Farm Ponds, Marshall County, Mississippi

0.01

1,771

8/2/2021

LRH-2021-00308

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/NWPR_Su
mmary_LRH-2021-00308_20210702.docx.pdf

Reader

WV

39.523855 , -80.753176

OG12WV- Antero Wetzel to Strickling PL Pre-App

16,009

8/2/2021

NWK-2021-00564

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-564_NWPR_AJD.pdf

KS

38.8581, -99.0606

EMM Rebbirds LLC - Grassed waterway

1,411

8/2/2021

NWK-2021-00571

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Rush County
1-571_NWPR_AJD.pdf

KS

38.5915, -99.4091

Smith, Monty - Grassed waterway

4,400

LRC-2021-00090

https://www.lrc.usace.army.mil/Portals/36/docs/regulatory/jd/2021/LRC2021-090jd.pdf

IL

41.481512, -88.029089

Will County DOT

0.77

1,700

8/3/2021

MVK-2021-00641-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/322969/

Bienville Parish

LA

32.542385, -93.135775

Hunt Forest Products, LLC/071421/Request for a
Preliminary Jurisdictional Determination for an
Approximate 286.86 Acre Site, the Taylor Sawmill Tract,
Matrix Project No. 21-403, Bienville Parish, Louisiana

0.658

3,397

8/3/2021

LRN-2021-00526

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100526_20210803_AJD-FORM.pdf

Oak Ridge

TN

36.010251, -84.229995

TRISO-X Facility Project (x-energy, Wood Environment &
Infraction Solutions, INC)

0.04

1,812

8/3/2021

NWK-2021-00578

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Rice County
1-578_NWPR_AJD.pdf

KS

38.4748, -98.1483

Shuttleworth, Marlyn - Grassed waterway

3,100

8/3/2021

NWK-2021-00581

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-581_NWPR_AJD.pdf

KS

38.9754, -99.5179

King, Rodney - Grassed waterway

3,000

8/3/2021

SAM-2021-00445-JLB

https://www.sam.usace.army.mil/Portals/46/docs/regulatory/JDs/SAM2021-00445-JLB_Pace%20Indust-Lynn.pdf

AL

34.045871, -87.568497

Pace Industries Inc. Lynn C/D Landfill Expansion in
Winston County

8/3/2021

SWT-2021-00391

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Oklahoma City
WT-2021-391%20AJD.pdf

OK

35.423942, -97.694173

Ascend Development Group Proposed Residential
Development Sec 14 T11N R5W Canadian County OK

8/4/2021

SAS-2012-01042

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
Folkston
210804_SAS-2012-01042_Charlton_NWPR%20AJD_RLS.pdf

GA

30.972773, -81.989105

Mission Mine Tract

8/4/2021

SAC-2012-01169

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/August_20
Cayce
21/SAC-2012-01169-Saxe_Gotha_II.pdf

SC

33.888885, -81.033298

Saxe Gotha II

28.3

2.92 acres ponds

8/6/2021

NWO-2017-02001-MTH

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
Townsend
873

MT

46.595047°, -111.607897°

CFIWUA - Irrigation Construction - Missouri River (Broadwater County)

14.32

4.91 acre pond

8/6/2021

SWT-2021-00406

https://www.swt.usace.army.mil/Portals/41/docs/missions/regulatory/JD/S
Tulsa
WT-2021-406%20AJD.pdf

OK

36.0338, -95.8531

Saint Francis Hospital South Expansion Sec 18 T18N
R14E Tulsa County OK

0.03

8/6/2021

SWL-2021-00205

https://www.swl.usace.army.mil/Portals/50/docs/regulatory/Approved%20J
Centerton
Ds/Aug-2021/AR/SWL%202021-00205%20AJD.pdf

AR

36.4000, -94.2980

Ingalls - Benton Co - AJD Bullock and Walters

SAC-2020-00908

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/August_20
Bluffton
21/SAC-2020-00908-Palmetto_Bluff.pdf

SC

32.187275, -80.922639

Palmetto Bluff

95.39

8.29

4,600

0.71

6,933

JD includes
protected waters

X

1.02 acre pond
X

X

69.30

1.11

7,821
X

8/3/2021

Joliet

Lynn

5,750

532

3,857 feet ditches, 0.36 acre
pond

X

364 feet ditches

2,480 linear feet ditches, 0.17
acres ponds

0.6 acres ponds

X

X

1.1 acres ponds

2,275
X

8/9/2021

8/9/2021

MVK-2021-00550-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/323888/

Concordia Parish

LA

31.64763, -91.50712

Bill Dale/061521/Request for a Jurisdictional
Determination on the Bill Dale T2038 Farm Site,
Concordia Parish, Louisiana

8/9/2021

MVK-2021-00615-AEL

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/322971/

N/A - Winston County

MS

33.095861, -89.072972

RPB Development, LLC/070721/ AJD Request for
Madisonville Property Approximately 402.33 Acres,
Madison County, Mississippi

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

119.18

X

2,498

0.56 acres ponds

1,843

0.07 acres pond
18.44 acres ponds

X
X

X

38.77 acres ponds
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Sample Negative Jurisdictional Determinations Made under the NWPR*

Date

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

0.607

1,150

LRN-2006-02267

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-200602267_20210809_AJD-FORM.pdf

AL

34.6452, -86.4231

Larry Curley and Nomo, LLC; Wilson Cove

8/9/2021

NWO-2021-01321-DEN

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/18
Dove Valley
883

CO

39.577346, -104.817536

Dove Creek, Arapahoe County

8/11/2021

LRC-2021-00691

https://www.lrc.usace.army.mil/Portals/36/docs/regulatory/jd/2021/LRC2021-691jd.pdf

IL

41.482991, -88.192068

CrossRoads Parcel: I55 & I80 Joliet

39.86

8/11/2021

LRL-2021-00632-sjk

https://www.lrl.usace.army.mil/Portals/64/docs/Regulatory/JDS/LRL-2021Hartford City to Dunkirk
632%20NWPR%20AJD%20Form%20(29%20July%20%202020-v3)LOCKED.pdf

IN

40.4113, -85.2811

Approved JD: AEP Hartford City - Jay Phase II 69kV
Transmission Line

7.323

8/11/2021

NWK-2021-00595

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-595_NWPR_AJD.pdf

KS

38.9161, -99.3597

Driggs Design Group, PA - AJD request

8/12/2021

MVK-2021-00698-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/323907/

LA

32.838908, -93.959265

North Louisiana Economic Partnership/080521/Request
a Preliminary Jurisdictional Determination on the Ward II
Industrial Park Site, Approximate 925 Acres, Caddo
Parish, Louisiana

9.13

16,583

8/12/2021

NWO-2021-00024-WEH

https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/19
Lincoln
113

NE

40.78773, -96.78975

Prairie Home Builders, Inc., AJD Request / Residential
Development (E&A No. P2019.167.001), Lancaster
County

0.03

1,423

8/13/2021

MVK-2020-00853-KB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/324014/

N/A - Pulaski County

AR

34.7798, -92.15503

Sid Richmond/103020/ Proposal for the Construction of
a 27 Acre Lake and Berm, Pulaski County, Arkansas

25.8

0

8/13/2021

MVK-2021-00581-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/323900/

N/A - Hinds County

MS

32.429271, -90.254311

S&C Farms/071421/Request for Review of Wetland
Assessment and Concurrence on the Greens Crossing
Property Site, Located in Sections 23, 24, 25, & 26, T7NR1W, Hinds County, Mississippi

5.62

16,316

8/13/2021

LRH-2020-00132-SCR

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/LRH-2020Lewis Center
132-SCR%20Berlin%20Meadows%20NWPR%20AJD%20Form.pdf

OH

40.220699, -83.021982

Berlin Meadows AJD Residential

1,272

8/13/2021

NAO-2004-01189

https://www.nao.usace.army.mil/Portals/31/docs/regulatory/ApprovedJDs/
N/A - Wise County
2021/AUG/NAO-2004-1189.pdf

VA

37.06812, -82.56725

(COAL) Paramont Bold Camp SM

2,795

8/13/2021

NWK-2021-00497

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Dodge City
1-497_NWPR_AJD.pdf

KS

37.71792°, -100.00092°

City of Dodge City, KS - Jurisdictional Determination

2,800

8/17/2021

NWK-2021-00554

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Kansas City
1-554_NWPR_AJD.pdf

KS

39.17039, -94.66955

Ash Grove Cement Company - Nearman Property

8/17/2021

LRH-2020-00073-LMR-UT

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/2020-73LMR.pdf

OH

39.239289 N, -84.340947 W

Meadows of Peterloon Residential Development

4,160

8/17/2021

NWK-2021-00613

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Osborne County
1-613_NWPR-AJD.pdf

KS

39.3875, -98.5279

Krier, Wayne - Grassed waterway

3,115

8/17/2021

NWK-2021-00614

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Osborne County
1-614_NWPR_AJD.pdf

KS

39.3789, -98.6037

Krier, Wayne - Grassed waterway

7,220

8/17/2021

NWK-2021-00617

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Ellis County
1-617_NWPR_AJD.pdf

KS

38.8101, -99.2323

Verlin F Pfannenstiel Revocable Trust - Grassed
waterway

6,625

8/17/2021

NWK-2021-00619

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
N/A - Rush County
1-619_NWPR_AJD.pdf

KS

38.6959, -99.3140

Braun, Mary Jo - Grassed waterway

1,200

8/17/2021

SAS-2021-00274

https://www.sas.usace.army.mil/Portals/61/docs/Regulatory/JD_Posted/20
N/A - DeKalb County
210817-SAS-2021-00274%20DeKalb-AJD-NWPR-AKE.pdf

GA

33.679363, -84.325779

Blackhall Studios

3,353

8/17/2021

SPL-2018-00410-ZAS

https://www.spl.usace.army.mil/Portals/17/docs/regulatory/JD/AJD/2021/A
N/A - Los Angeles County
JD201800410.pdf

CA

34.450906 N, 118.652267 W

Sterling Ranch Estates Project--Val Verde, Los Angeles
County, CA

8/18/2021

SWG-2020-00471

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
N/A - Harris County
00471.pdf

TX

29.817030, -95.150202

Houston Fuel Oil Terminal Company, LLC/JD/Carpenters
Bayou/Harris County

28.56

8/18/2021

LRH-2021-00569

https://www.lrh.usace.army.mil/Portals/38/Users/007/87/1287/NWPR_Su
mmary_LRH-2021-00569_20210816.pdf

OH

40.267171, -83.050981

Terra Alta Property JD

0.74

8/24/2021

NWK-2021-00440

https://www.nwk.usace.army.mil/Portals/29/docs/regulatory/ajd/2021/202
Osawatomie
1-440_NWPR_AJD.pdf

KS

38.5095, -95.0005

Broken Bridge, LLC Wetland Project

8/26/2021

SAC-2021-00090

https://www.sac.usace.army.mil/Portals/43/docs/regulatory/jds/August_20
Summerville
21/SAC-2021-00090_Heatley_Tract.pdf

SC

33.025722, -80.138712

Heatley Tract

8/26/2021

NWP-2020-00283

https://www.nwp.usace.army.mil/Portals/24/docs/regulatory/AJDs/202108
Prospect
26_NWP-2020-283_%20AJD.pdf

OR

42.73135, -122.4177

PacifiCorp (JD Only) Rogue River

8/26/2021

SWG-2020-00907

https://www.swg.usace.army.mil/Portals/26/docs/regulatory/JDs/SWG2020
Barret, Texas
00907.pdf

TX

29.882835, -95.061245

Harris County Engineering Department/AJD/Unnamed
Waters/Harris County

8/26/2021

LRN-2020-01289

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202001289_20210820_AJD-FORM.pdf

TN

36.204365, -86.580847

34.689142, -89.034292

8/9/2021

Huntsville

Joliet

Other Non-jurisdictional waters

JD includes
protected waters

10,200
2.49 acre pond

5,110

X

1,759 feet ditches, 0.33 acres
ponds
X

8/26/2021

8/27/2021

MVK-2021-00575-TB

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/325062/

LRN-2021-00703

https://www.lrn.usace.army.mil/Portals/49/docs/Regulatory/LRN-202100703_20210826_AJD-FORM.pdf

Compiled by the Southern Environmental Law Center, National Wildife Federation, and Natural Resources Defense Council

Caddo Parish

Village of Indian Hill

Delaware

Hermitage

N/A - Tippah County

Murfreesboro

MS

TN

35.0804, -86.34250

1,530

X

X
0.99 acre open water

5.68 acres ponds

X

19.06

X
X

4,618

5,519

X

2,784
9.2

1,387 feet ditches

0.324

0.11 acres ditches, 6,084 linear
feet pipes

0.01

2,103

41,767.33 linear feet ditches,
0.37 acres stormwater control
features, 1.42 acres ditches

Chandler Road Property

2,035

0.09 acres ponds

Profile Products/062521/Requesting an Approved
Jurisdictional Determination on the Products Profile Mine No. 6 Expansion Project, Tippah County,
Mississippi

1,754

0.04 acres ponds

1229 Compton Road (Arbors at Compton)

X
X

X

X
1,894 feet ephemeral features,
347 acre ephemeral feature,
0.21 acre pond
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Date
8/27/2021
8/27/2021

N/A

AJD No.

Link

City

State

Latitude, Longitude

Project Name

Acres of Non-jurisdictional
Wetlands

Feet of Non-jurisdictional
Streams

MVP-2021-01089-SSC

https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/AJDs/202101089-SSC_20210827_AJD.pdf

Roseville Township

MN

45.348600, -94.855360

KH Properties Delineation

17.72

MVK-2021-00628

https://www.mvk.usace.army.mil/Missions/Regulatory/JurisdictionalDeterminations/Approved-JDs/FileId/326226/

N/A - Madison County

MS

32.600863, -90.086484

Madison Megasite Parcel 4

3.43

4,582

LRC-2021-338

https://www.lrc.usace.army.mil/Portals/36/docs/regulatory/jd/2021/LRC2021-338jd.pdf

41.762743, -87.789007

JD; ComEd CSX L5103/L5104 Relocation Project, Bedford
Park, Cook Co (CBBEL Project No. 040532.01396) ComEd
ESD #2019-283

10.59

1,039

Bedford Park

IL

Other Non-jurisdictional waters

JD includes
protected waters

X

Totals
11,371.11
3,067,121
*These are just 563 of the at least 7,064 determinations made under the NWPR that include non-jurisdictional streams, wetlands, or other aquatic resources. U.S. EPA and Dep’t of the Army, Technical Support Document for the Proposed, Revised Definition of Waters of the United States Rule, EPA-HQ-OW-2021-0602-0081, 100-01 (Dec. 7, 2021).
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