
 

 

 
 
 

July 31, 2020 
 

Via email: Stephanie.Durman@tn.gov 
 
Stephanie Durman 
Senior Associate Counsel 
Tennessee Department of Environment and Conservation 
William R. Snodgrass Tennessee Tower 
312 Rosa L. Parks Avenue, 11th Floor 
Nashville, TN 37243 
 
Re: Comments on Draft Guidance Document “Waters of the State Exception Clause” 
 
Dear Ms. Durman: 
 
 The Southern Environmental Law Center, with American Canoe Association, Bluff City 
Canoe Club, Chota Canoe Club, Defenders of Wildlife, Harpeth Conservancy, Obed Watershed 
Community Association, Protect Our Aquifer, Radnor to River, Tennessee Chapter Sierra Club,  
Tennessee Clean Water Network, Tennessee Conservation Voters, Tennessee Environmental 
Council, Tennessee Scenic Rivers Association, and Tennessee Valley Canoe Club, submit the 
following comments regarding the draft guidance document “Waters of the State Exception 
Clause” (Guidance Document), released for public comment on June 23 by the Tennessee 
Department of Environment and Conservation (TDEC).1 The Guidance Document seeks to 
provide assistance to TDEC field staff, the regulated community, and citizens of the state, by 
explaining TDEC’s interpretation of the “exception clause,” which is part of the definition of 
“waters” in the Tennessee Water Quality Control Act of 1977 (Act).2 We support TDEC’s effort 
in the Guidance Document to clarify the meaning and application of the exception clause. We 
submit comments to stress the importance of unpolluted waters for all Tennesseans, and to 
highlight the ongoing need for a rigorous, comprehensive regulatory system to ensure that 
Tennesseans can enjoy clean water for generations to come.  
 

I. The waters of Tennessee are vitally important to Tennesseans.  
 

Communities and families across Tennessee depend on the state’s abundant water 
resources. Clean drinking water is one of the most fundamental of human needs, and 
approximately 5 million Tennesseans rely exclusively on rivers, streams, and other surface 
waters for their drinking water.3 Approximately 1.5 million Tennesseans rely on public water 

                                                 
1 Draft Guidance Document: Waters of the State Exception Clause, June 23, 
https://www.tn.gov/content/dam/tn/environment/water/water-public-notices/ppo_water_2020-06-23-dwr-
nr-g-05-waters-of-the-state-exception-clause-draft.pdf (“Guidance Document”). 
2 Tenn. Code Ann. §§ 69-3-101, et seq. 
3 Tennessee Department of Environment and Conservation, Tennessee Ground Water Monitoring and 
Management Ground Water 305(b) Report, page 3, 2018, 
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systems using ground water aquifers as a water source, such as the Memphis Sand Aquifer in 
Western Tennessee, and another 700,000 use private wells and springs for drinking water.4 Two 
thirds of those ground water systems are influenced by surface waters, and are therefore at risk 
from surface water contaminants and pathogens.5  

 
Rivers, streams, and lakes are vital to the state economy, as they provide destinations for 

water-based recreation and tourism. In Tennessee, angling alone creates $2.1 billion each year in 
economic output and supports 17,541 jobs, while the recreational boating industry generates 
another $3 billion and supports another 15,817 jobs.6  Recreation on Tennessee Valley Authority 
reservoirs generates almost $12 billion each year in economic impact for the region, as well as 
more than 130,000 local jobs.7 One of the reasons Tennessee is such a beloved destination for 
fishing and paddling is its status as an “underwater rainforest,” with waters that support an 
enormous variety of freshwater aquatic species, including fish, turtles, crayfish, and 
salamanders.8  

 
Tennessee’s wetlands also serve an important role in protecting the state’s economy, and 

its people, from disastrous floods. Approximately 11.7% of properties in the state are at a 
substantial risk of flooding, and that percentage is expected to increase to 12.1% by 2050.9 
Wetlands can absorb this flood water, acting like a sponge to slow it down and reduce flood 
height.10 Since each acre of wetlands is able to store 1 to 1.5 million gallons of flood water, 
healthy wetlands can reduce the risk of both loss of life and costly property damage.11  

 
II. TDEC has a duty to the people of Tennessee to protect the waters of the state. 

 
TDEC was right to invoke, at the beginning of the Guidance Document, the “core 

purpose” of the Water Quality Control Act, which is “to ensure the public’s right to unpolluted 

                                                                                                                                                             
https://www.tn.gov/content/dam/tn/environment/water/drinking-water-unit/wr_wq_report-groundwater-
305b-2018.pdf (“2018 Groundwater Report”). A further 278,000 people rely on public water systems 
using a combination of surface and ground water. Id.  
4 Id.; TN H2O: Tennessee’s Roadmap to Securing the Future of Our Water Resources, page 28, Nov. 
2018, https://www.tn.gov/content/dam/tn/environment/documents/TN_H2O_REPORT.pdf (“TN H2O”).  
5 Tennessee Department of Environment and Conservation, Protection of Potable Water Supplies in 
Tennessee Watersheds, page 26, 2020, https://www.tn.gov/content/dam/tn/environment/water/drinking-
water-unit/wr_wq_report_protection-potable-water-supplies-tn-watersheds-2020.pdf (“2020 Potable 
Water Supplies Report”). 
6 TN H2O, page 16. 
7 Id. 
8 Mallory Pickett, Scientists Race To Save America’s Forgotten ‘Underwater Rainforest’, FORBES, Oct. 
28, 2016, https://www.forbes.com/sites/mallorypickett/2016/10/28/scientists-race-to-save-americas-
forgotten-underwater-rainforest/.  
9 First Street Foundation, The First National Flood Risk Assessment: Defining America’s Growing Risk, 
pages 135-36, 2020, 
https://assets.firststreet.org/uploads/2020/06/first_street_foundation__first_national_flood_risk_assessme
nt.pdf. 
10 U.S. Environmental Protection Agency, Functions and Values of Wetlands, page 1, 
https://www.epa.gov/sites/production/files/2016-02/documents/functionsvaluesofwetlands.pdf. 
11 Id. at pages 1-2. 
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waters.”12 In drafting the Water Quality Control Act, the Tennessee legislature recognized that 
“the waters of Tennessee are the property of the state and are held in public trust for the use of 
the people of the state,” who “have a right to unpolluted waters.”13 The government of Tennessee 
therefore “has an obligation to take all prudent steps to secure, protect, and preserve this right.”14 
This includes the need “to abate existing pollution of the waters of Tennessee,” as well as the 
duty “to prevent the future pollution of the waters.”15  

 
The Water Quality Control Act adds that “an additional purpose of this part is to enable 

the state to qualify for full participation in the national pollutant discharge elimination system” 
established under the federal Clean Water Act.16 The Act’s protections are therefore meant to 
ground and supplement, rather than duplicate or replace, federal water quality protections. The 
intent of the Act to protect Tennesseans’ right to unpolluted waters in our state is also in keeping 
with the Congressional policies articulated in the federal Clean Water Act, which included the 
policy “to recognize, preserve, and protect the primary responsibilities and rights of States to 
prevent, reduce, and eliminate pollution.”17 

 
The impact of Tennessee’s many particular features illustrate why specific state-level 

protections for clean water are so important. Karst systems are common in Middle and Eastern 
Tennessee, and they are “characterized by rock formations with sinkholes, springs, disappearing 
streams and caves, as well as by rapid, highly directional groundwater flow in discrete channels 
or conduits.”18 Karst systems can be easily contaminated, since ground water can travel a long 
distance through such systems much more quickly than through sand aquifers.19 However, the 
sand aquifers common in Western Tennessee can also be vulnerable to contamination, 
particularly when they are unconfined or when there are gaps in the confining layer, because, as 
with karst systems, they can be heavily influenced by surface water pollution.20 Faulting and 
folding associated with the Appalachians is an additional complicating factor for ground water 
flow in Eastern Tennessee.21  

 
Protecting surface waters that connect to ground water is therefore vital to protecting 

ground water itself—and as noted above, ground water is the drinking water source for over two 
million Tennesseans. The connection between the two is clear from the definition of “waters” in 
the Water Quality Control Act, which includes both public and private water “on or beneath the 
surface of the ground.”22 In passing the Act, the Tennessee legislature recognized both the 
importance of the state’s waters and the need for a comprehensive regulatory program to protect 

                                                 
12 Guidance Document, page 1. 
13 Tenn. Code Ann. § 69-3-102(a). 
14 Id.  
15 Tenn. Code Ann. § 69-3-102(b). 
16 Tenn. Code Ann. § 69-3-102(c). 
17 33 U.S.C.A. § 1251(b). 
18 2020 Potable Water Supplies Report, page 30. 
19 Id. 
20 2018 Groundwater Report, pages 8-9.  
21 Id.  
22 Tenn. Code Ann. § 69-3-103. 
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our clean water—one that takes into account Tennessee’s unique circumstances and 
hydrogeology. 
 

III. Conclusion 
 

We appreciate TDEC’s efforts to clarify the scope of the state-level water protection 
mandated by the Water Quality Control Act, which clearly expresses the right of all Tennessee 
citizens to unpolluted waters. Thank you for the opportunity to submit these comments. 
 

Sincerely, 

 
Chelsea Bowling 
Associate Attorney 
 

 
Andrea White 
Tennessee State Director 
American Canoe Association (ACA)  
 

Igor Veksler 
President 
Bluff City Canoe Club 
 

David McConnell 
President 
Chota Canoe Club 
 

Kat Diersen  
Southeast Representative 
Defenders of Wildlife 
 

James M. Redwine, Esq. 
Vice President/Chief Operating Officer  
Harpeth Conservancy 

Dennis Gregg 
Restoration Director 
Obed Watershed Community Association 
 

Jim Kovarik 
Director 
Protect Our Aquifer 

Dr. Noah Charney 
Executive Director 
Radnor to River 
 

Axel C. Ringe 
Water Quality Chair 
Tennessee Chapter Sierra Club 

Kathy Hawes 
Executive Director, Tennessee Clean Water Network 
Coordinator, Mississippi River Collaborative 
  

Barbara Futter 
Board President 
Tennessee Conservation Voters 

Shelby R. B. Ward (#030394) 
Staff Attorney and Director, Sustainable Tennessee 
Tennessee Environmental Council 
 

Sally Barr 
President 
Tennessee Scenic Rivers Association 
 

Mike Shillinger 
President 
Tennessee Valley Canoe Club 
 

 


