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municipal entity under subsection (a), for the reasonable and

necessary costs of administering the grant.

(i) REPORTS.—Not later than December 31, 2003, and periodi-
cally thereafter, the Administrator shall transmit to Congress a re-
port containing recommended funding levels for grants under this
section. The recommended funding levels shall be sufficient to en-
sure the continued expeditious implementation of municipal com-
bir(lied sewer overflow and sanitary sewer overflow controls nation-
wide.

(33 U.S.C. 1301)

TITLE III—-STANDARDS AND ENFORCEMENT
EFFLUENT LIMITATIONS

SEC. 301. (a) Except as in compliance with this section and sec-
tions 302, 306, 307, 318, 402, and 404 of this Act, the discharge of
any pollutant by any person shall be unlawful.

(b) In order to carry out the objective of this Act there shall
be achieved—

(1)(A) not later than July 1, 1977, effluent limitations for
point sources, other than publicly owned treatment works, (i)
which shall require the application of the best practicable con-
trol technology currently available as defined by the Adminis-
trator pursuant to section 304(b) of this Act, or (ii) in the case
of a discharge into a publicly owned treatment works which
meets the requirements of subparagraph (B) of this paragraph,
which shall require compliance with any applicable
pretreatment requirements and any requirements under sec-
tion 307 of this Act; and

(B) for publicly owned treatment works in existence on
July 1, 1977, or approved pursuant to section 203 of this Act
prior to June 30, 1974 (for which construction must be com-
pleted within four years of approval), effluent limitations based
upon secondary treatment as defined by the Administrator
pursuant to section 304(d)(1) of this Act; or,

(C) not later than July 1, 1977, any more stringent limita-
tion, including those necessary to meet water quality stand-
ards, treatment standards, or schedule of compliance, estab-
lished pursuant to any State law or regulations, (under author-
ity preserved by section 510) or any other Federal law or regu-
lation, or required to implement any applicable water quality
standard established pursuant to this Act.

(2)(A) for pollutants identified in subparagraphs (C), (D),
and (F) of this paragraph, effluent limitations for categories
and classes of point sources, other than publicly owned treat-
ment works, which (i) shall require application of the best
available technology economically achievable for such category
or class, which will result in reasonable further progress to-
ward the national goal of eliminating the discharge of all pol-
lutants, as determined in accordance with regulations issued
by the Administrator pursuant to section 304(b)(2) of this Act,
which such effluent limitations shall require the elimination of
discharges of all pollutants if the Administrator finds, on the
basis of information available to him (including information de-


James Redwine
Highlight

James Redwine
Highlight

James Redwine
Highlight

James Redwine
Highlight


QN\COMP\WATER2\CLEANWAT.003

November 27, 2002

105 FEDERAL WATER POLLUTION CONTROL ACT Sec. 303

State has adopted a revised or new water quality standard which
the Administrator determines to be in accordance with this Act.

(d)(1)(A) Each State shall identify those waters within its
boundaries for which the effluent limitations required by section
301(b)(1)(A) and section 301(b)(1)(B) are not stringent enough to
implement any water quality standard applicable to such waters.
The State shall establish a priority ranking for such waters, taking
into account the severity of the pollution and the uses to be made
of such waters.

(B) Each State shall identify those waters or parts thereof
within its boundaries for which controls on thermal discharges
under section 301 are not stringent enough to assure protection
and propagation of a balanced indigenous population of shellfish,
fish, and wildlife.

(C) Each State shall establish for the waters identified in para-
graph (1)(A) of this subsection, and in accordance with the priority
ranking, the total maximum daily load, for those pollutants which
the Administrator identifies under section 304(a)(2) as suitable for
such calculation. Such load shall be established at a level necessary
to implement the applicable water quality standards with seasonal
variations and a margin of safety which takes into account any
lack of knowledge concerning the relationship between effluent lim-
itations and water quality.

(D) Each State shall estimate for the waters identified in para-
graph (1)(D) of this subsection the total maximum daily thermal
load required to assure protection and propagation of a balanced,
indigenous population of shellfish, fish and wildlife. Such estimates
shall take into account the normal water temperatures, flow rates,
seasonal variations, existing sources of heat input, and the dissipa-
tive capacity of the identified waters or parts thereof. Such esti-
mates shall include a calculation of the maximum heat input that
can be made into each such part and shall include a margin of safe-
ty which takes into account any lack of knowledge concerning the
development of thermal water quality criteria for such protection
and propagation in the identified waters or parts thereof.

(2) Each State shall submit to the Administrator from time to
time, with the first such submission not later than one hundred
and eighty days after the date of publication of the first identifica-
tion of pollutants under section 304(a)(2)(D), for his approval the
waters identified and the loads established under paragraphs
(1)(A), (1)B), (1)C), and (1)(D) of this subsection. The Adminis-
trator shall either approve or disapprove such identification and
load not later than thirty days after the date of submission. If the
Administrator approves such identification and load, such State
shall incorporate them into its current plan under subsection (e) of
this section. If the Administrator disapproves such identification
and load, he shall not later than thirty days after the date of such
disapproval identify such waters in such State and establish such
loads for such waters as he determines necessary to implement the
water quality standards applicable to such waters and upon such
identification and establishment the State shall incorporate them
into its current plan under subsection (e) of this section.

(8) For the specific purpose of developing information, each
State shall identify all waters within its boundaries which it has
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takes effect prior to final administra-
tive disposition of a permit. For a per-
mit issued by EPA, an applicable re-
quirement is a statutory or regulatory
requirement (including any interim
final regulation) which takes effect
prior to the issuance of the permit (ex-
cept as provided in §124.86{c) for
NPDES permits being processed under
subpart E or F of part 124). Section
124.14 (reopening of comment period)
provides a means for reopening EPA
permit proceedings at the discretion of
the Director where new requirements
become effective during the permitting
precess and are of sufficient magnitude
to make additonal proceedings desir-
able. For State and EPA administered
programs, an applicable requirement is
also any requirement which takes ef-
fect prior to the modification or rev-
ocation and reissuance of a permit, to
the extent allowed in §122.62.

(2) New or reissued permits, and to
the extent allowed under §122.62 modi-
fied or revoked and reissued permits,
shall incorporate each of the applicable
requirements referenced in §§122.44 and
122.45.

(c) Incorporation. All permit condi-
tions shall be incorporated either ex-
pressly or by reference. If incorporated
by reference, a specific citation to the
applicable regulations or requirements
must be given in the permit.

§122.44 Establishing limitations,
standards, and other permit condi-
tions (applicable to State NPDES
programs, see §123.25),

In addition to the conditions estab-
iished under §i22.43(a), each NPDES
permit shall include conditions meet-
ing the following requirements when
applicable.

{a) Technology-based effiuent limita-
tions and standards based on effluent
limitations and standards promulgated
under section 301 of CWA or new source
performance standards promulgated
under section 306 of CWA, on case-by-
case effluent Hmitations determined
under section 402{(a}(1} of CWA, or on a
combination of the two, in accordance
with §125.3. For new sources or new dis-
chargers, these technology based limi-
tations and standards are subject to
the provisions of §122.29(d) (protection
period}.

§122.44

(b)(1) Other effluert Hmitations and
standards under sections 301, 302, 303,
307, 318 and 405 of CWA, If any applica-
ble toxic effluent standard or prohibi-
tion (including any schedule of compli-
ance specified in such effluent standard
or prohibition} is promulgated under
section 307(a) of CWA for a toxic pollut-
ant and that standard or prohibition is
more stringent than any limitation on
the potlutant in the permit, the Direc-
tor shall institute proceedings under
these regulations to modify or revolke
and reissue the permit to conform to
the toxic effluent standard or prohibi-
tion. See also §122.41(a).

(2} Standards for sewage sludge use or
disposal under section 405(d) of the CWA.
unless those standards have been in-
cluded in a permit issued under the ap-
propriate provisions of subtitle C of the
Solid Waste Disposal Act, Part C of
Safe Drinking Water Act, the Marine
Protection, Research, and Sanctuaries
Act of 1972, or the Clean Air Act, or
under State permit programs approved
by the Administrator. When there are
no applicable standards for sewage
sludge use or disposal, the permit may
include requirements developed on a
case-by-case basis to protect public
health and the environment from any
adverse effects which may occur from
toxic pollutants in sewage sludge. If
any applicable standard for sewage
sludge use or disposal is promulgated
under section 405(d) of the CWA and
that standard is more stringent than
any lmitation on the pollutant or
practice in the permit, the Directar
may initiate proceedings under these
regulations to madify or revoke and re-
issue the permit to conform to the
standard for sewage sludge use or dis-
posal.

(&) Reopener clause: for any discharger
within a primary industry category
(see appendix A), requirements under
section 307(a}(2) of CWA as follows:

{1} On or before June 30, 1981: (i) If ap-
plicable standards or limitations have
not yet been promulgated, the permit
shall include a condition stating that,
if an applicable standard or limitation
is promulgated under sections 301{h}{2)
(C} and {D), 304{h)(2), and 307{a}(2) and
that effluent standard or limitation is
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§122.44

more stringent than any effluent limi-
tation in the permit or controls a pol-
lutant not limited in the permit, the
permit shall be promptly modified or
revoked and reissued to conform to
that effluent standard or limitation.

(ii) If applicable standards or limita-
tions have been promulgated or ap-
proved, the permit shall include those
standards or limitations. (If EPA ap-
proves existing effiuent limitations or
decides not to develop new effluent
limitations, it will publish a notice in
the FEDERAL REGISTER that the limita-
tions are “approved” for the purpose of
this regulation.)

(2) On or after the statutory deadline
set forth in section 30i(b)(2) (A). (C),
and (E} of CWA, any permit issued
shall include effluent limitations to
meet the requirements of section
301(b){2} (A}, (C), (D), (E), (F), whether
or not applicable effluent limitations
guidelines have been promulgated or
approved. These permits need not in-
corporate the clause required by para-
graph (c)(1) of this section.

(3} The Director shall promptly med-
ify or revoke and reissue any permit
containing the clause required under
paragraph (c}{l) of this section to in-
corporate an applicable effiuent stand-
ard or limitation under sections
01BL)(2) () and (D), 304(b){(2) and
307(a)(2) which is promulgated or ap-
proved after the permit is issued if that
effluent standard or limitation is more
stringent than amy effluent Hmitation
in the permit, or controls a pollutant
not limited in the permit,

(4) For any permit issued to a treat-
ment works treating domestic sewage
{including “'sludge-only faciltties”), the
Director shall include a reopener
clause to incorporate any applicable
standard for sewage sludge use or dis-
posal promulgated under section 405(d)
of the CWA. The Director may prompt-
1y modify or revoke and reissue any
permit containing the reopener clause
required by this paragraph if the stand-
ard for sewage sludge use or disposal is
more stringent than any requirements
for sludge use or disposal in the permit,
or controls a pollutant or practice not
limited in the permit.

(dy Water quality standards and State
requirements: any requirements in addi-

40 CFR Ch. | (7-1-99 Edition)

tion to or more stringent than promul-
gated effluent limitations puidelines or
standards under sections 301, 304, 306,
307, 318 and 405 of CWA necessary to:

(1} Achieve water quality standards
established under section 303 of the
CWA, including State narrative cri-
teria for water quality.

(i} Limitations must contrel ail pol-
lutants or pollutant parameters (either
conventional, nonconventional, or
toxic pollutants} which the Director
determines are or may be discharged at
a level which will cause, have the rea-
sonable potential to cause, or con-
tribute to an excursion above any
State water quality standard, includ-
ing State narrative criteria for water
quality.

{ii} When determining whether a dis-
charge causes, has the reasonable po-
tential to cause, or contributes to an
in-stream excursion above a narrative
or numeric criteria within a State
water quality standard, the permitting
authority shall use procedures which
account for existing controls on point
and nonpoint sources of pollution, the
variability of the pollutant or pollut-
ant parameter in the effluent, the sen-
sitivity of the species to toxicity test-
ing (when evaluating whole effluent
toxicity), and where appropriate, the
dilution of the effluent in the receiving
water.

(iii}) When the permitting authority
determines, using the procedures in
paragraph (d)(1) (ii) of this section, that
a discharge causes, has the reasonable
potential to cause, or contributes to an
in-stream excursion above the allow-
able ambient concentration of a State
numeric criteria within a State water
quality standard for an individual pol-
lutant, the permit must contain efflu-
ent lirnits for that pollutant.

(iv) When the permitting authority
determines, using the procedures in
paragraph (d}(1)(ii) of this section, that
a discharge causes, has the reasonable
potential to cause, or contributes to an
in-stream excursion above the numeric
criterion for whele effluent toxicity,
the permit must contain effluent lm-
its for whele effluent toxicity.
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(v} Except as provided in this sub-
paragraph, when the permitting au-
thority determines, using the proce-
dures in paragraph (d)(1){(ii} of this sec-
tion, toxicity testing data, or other in-
formation, that a discharge causes, has
the reasonable potential to cause, or
contributes to an in-stream excursion
above a narrative criterion within an
applicable State water quality stand-
ard, the permit must contain effluent
limits for whole effluent toxicity. Lim-
its on whole effluent toxicity are not
necessary where the permitting au-
thority demonstrates in the fact sheet
or statement of basis of the NPDES
permit, using the procedures in para-
graph (@(1}{i1) of this section, that
chemical-specific limits for the efflu-
ent are sufficient to attain and main-
tain applicable numeric and narrative
State water quality standards.

(vi) Where a State has not estab-
lished a water quality criterion for a
specific chemical pollutant that is
present in an effluent at a concentra-
tion that causes, has the reasonable po-
tential to cause, or contributes to an
excursion above a narrative criterion
within an applicable State water qual-
ity standard, the permitting authority
must establish effluent limits using
one or more of the following options:

{A) Establish effluent limits using a
calculated numeric water quality cri-
terion for the pollutant which the per-
mitting authority demonstrates will
attain and maintain applicable nar-
rative water quality criteria and will
fuily protect the designated use. Such
a criterion may be derived using a pro-
posed State criterion, or an explicit
State policy or regulation interpreting
its narrative water quality criterion,
supplemented with other relevant in-
formation which may include: EPA's
Water Quality Standards Handboolk,
October 1983, risk assessment data, ex-
posure data, information about the pol-
lutant from the Food and Drug Admin-
istration, and current EPA criteria
documents; or

(B) Establish effluent limits on a
case-by-case basis, using EPA's water
quality criteria, published under sec-
tion 304(a} of the CWA, supplemented
where necessary by other relevant in-
Tormation: or

§122.44

(C} Establish effluent limitations on
an indicator parameter for the pollut-
ant of concern, provided:

(f) The permit identifies which pol-
lutants are intended to be controlled
by the use of the effluent limttatton;

(A The fact sheet required by §124.56
sets forth the basis for the Hmit, in-
cluding a finding that compliance with
the effluent limit on the indicator pa-
rameter will result in controls on the
pellutant of concern which are suffi-
cient to attain and maintain applicable
water quality standards;

(3 The permit requires all effluent
and ambient monitoring necessary to
show that during the term of the per-
mit the limit on the indicator param-
eter continues to attain and maintain
applicable water quality standards; and

(44 The permit contains a reopener
clause allowing the permitting author-
ity to modify or revoke and rejssue the
permit if the limits on the indicator
parameter no longer attain and main-
tain applicable water quality stand-
ards.

(vii) When developing water quality-
based effluent limits under this para-
graph the permitting authority shall
ensure that:

(A} The level of water quality to be
achieved by limits on point sources es-
tablished under this paragraph is de-
rived from, and complies with ail appli-
cable water gquality standards; and

(B) Effluent limits developed to pro-
tect a narrative water quality cri-
terion, a numeric water quality cri-
terion, or both, are consistent with the
assumptions and requirements of any
available wasteload allocation for the
discharge prepared by the State and
approved by EPA pursuant to 40 CFR
130.7.

(2) Attain or maintain a specified
water quality through water quality
related effluent limits established
under section 302 of CWA;

(3} Conform to the conditions to a
State certification under section 401 of
the CWA that meets the requirements
of §124,53 when EPA is the permitting
authority. If a State certification is
stayed by a court of competent juris-
diction or an appropriate State board
or agency, EPA shall notify the State
that the Agency will deem certifi-
cation waived unless a finally effective
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